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COURT FOR THE DISTRICT OP COLUMBIA 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Buie 37 of the Federal 
Buies of Criminal Procedure. 

THE STATUTE 

The statute (Section 22-1501, D. C. Code, 1940 ed.) which 
the appellants have been convicted of violating reads as 
follows: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
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or in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or in¬ 
tangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other divice, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy lot¬ 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon conviction 
of each said offense not more than $1,000 or be im¬ 
prisoned not more than three years, or both. The pos¬ 
session of any copy or record of any such chance, right, 
or interest, or of any such ticket, certificate, bill, token, 
or other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. (Mar. 3, 1901, 31 Stat. 1330, ch. 854, sec. 863; 
June 30, 1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 
Stat. 198, ch. 72, sec. 1.) 

STATEMENT OF THE CASE 

Appellants were indicted on April 8, 1949, in a single 
count, alleging a violation of Section 22-1501 of the X). C. 
Code (1940 ed.) in that they during the period from about 
June 1, 1948 to about March 25, 1949, within the District 
of Columbia, were concerned as owners, agents, and clerks, 
and in other ways, in managing, carrying on, promoting 
and advertising a lottery known as the numbers game (App. 
1). The appallants were arraigned and entered pleas of 
not guilty to the indictment. 

Motions for Betura of Property and To Supress Evidence 
(App. 1,2,3,6), to dismiss indictment (App. 3,4,18,19), for 
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Bill of Particulars (App. 4, 5), For Discovery and Other 
Belief (App. 19) and for Severance, were seasonably 
filed. Only the Motion for Bill of Particulars was granted 
by the lower court. (App. 29). 

The trial of appellants on the indictment was commenced 
before a jury in the United States District Court on Janu¬ 
ary 9, 1950, Judge Holtzoff presiding. Appellants renewed 
all of the motions filed prior to trial; the trial Judge refused 
to hear them, and denied them on the alleged basis that 
they had been overruled by another judge prior to the 
trial. (Tr. 312-313, 710, 863) The jury returned a verdict 
of guilty as to each appellant on January 26,1950, and they 
were sentenced on that day as follows: 

Attilio Acalotti, from eight to twenty-four months; Frank 
Billed, eight to twenty-seven months; William Lewis, from 
ten to thirty months. 

To prove its case, the prosecution called one Bernice 
Franklin who testified that she had known Acalotti since 
the fall of 1947; and from June of 1948 up until January of 
1949 she had assisted him in connection with his taking of 
numbers bets; that during that period on occasions when 
the total amount bet with him on a particular day on a 
particular number exceeded one dollar, that it was the 
practice of Acalotti to lay-off such excess to Billed (Tr. 
397-398); that during the time in which she assisted Aca¬ 
lotti, Billed did call on the telephone and Acalotti would 
lay-off some money to Billed; that Acalotti told the witness 
that play could be laid off to Billed at Union 7284, but did 
not tell her that Billed could be contacted personally at 
those numbers; that she made telephone calls several times 
daily to those telephone numbers in order to ascertain the 
number for the day but did not know to whom she spoke 
(Tr. 469); at no time did she call those numbers for the 
purpose of laying off bets to Billed. (Tr. 383). 

This witness further testified about Acalotti taking plays 
from different individuals in the District of Columbia; and 
testified further of procedures indulged in connection with 



4 


settling of accounts involved in the lay-offs made to Billed. 

The witness, Bernice Franklin, further testified that she 
knew a Herman Cohen who was employed at the TIMES- 
HERALD during the period covered by her testimony and 
saw him daily except Sunday. (Tr. 406-408); that Herman 
Cohen was ‘‘most always present” when Acalotti settled 
with Billed for the lay-off bets that he made to Billed; that 
the settlement was made in Herman Cohen’s office at the 
TIMES-HERALD (Tr. 408-409); that other people were 
present in Mr. Cohen’s office when these settlements were 
made, induding one Frederick Whiteoak and one Rags 
Costello; that Herman Cohen, a witness under subpoena 
by the prosecution (App. 28) was called into the court¬ 
room and identified by Bernice Franklin as the Herman 
Cohen about whom she had been testifying (Tr. 410). 

The witness further testified that Acalotti would pick up 
envelopes containing money and bets in the “Public Liquor 
Store” (Tr. 370) and that sometimes the owners of said 
store, Charles Himmelfarb and Walter Sachs, would give 
said money and bets to him. (Tr. 372); also officer Winters 
of the Metropolitan Police Department would leave money 
at the liquor store for bets made by him. (Tr. 377, 508, 509) 

The witness, Bernice Franklin, further testified that dur¬ 
ing the Fall of 1948 Billed was ill, and that during the 
several weeks of his illness, Acalotti, when he wanted to 
lay-off bets with Billed, would do so by calling Billed’s 
home at a Sligo exchange number (which was in Silver 
Spring, Maryland) and that during this period of time the 
Union numbers were not called (Tr. 421-423). 

The witness, Bernice Franklin, further testified that 
Acalotti had a telephone number finder, in whidi Acalotti 
kept listed telephone numbers which he might have found 
necessary to call from time to time. (Tr. 763) This per¬ 
manent telephone number finder did not contain the two 
Union numbers, but on the contrary these two numbers, 
tying in, according to the Government’s contention, Acalotti 
with Billeci, were on small pieces of paper in the hand- 
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■writing of the witness Franklin. (Tr. 415) Nor did the tele¬ 
phone number finder contain the Sligo number of Billed, 
but this too was contained on a small piece of paper approxi¬ 
mately 3x5 inches. 

On cross examination, the witness, Bernice Franklin, 
testified that she' was the mother of six children and that 
she abandoned her six children and her husband in 1947. 
From the fall of 1947 until the fall of 1948 she lived as man 
and wife with Acalotti, even though she was not divorced 
from her husband. That she first met Billed in the fall of 
1947, but did not know him other than as “Frankie” until 
April of 1949. She admitted that she swore to an affidavit 
against “Frankie” on March 25,1949, as follows: 

“That on or about the first week of January, 1949, 
Frankie, as described above in here, did sell to nu¬ 
merous individuals in the District of Columbia chances, 
rights, and interest in a lottery, a policy lottery com¬ 
monly called the numbers game ...” 

✓ 

but denied that she ever did see Frankie sell the things as 
alleged in her said affidavit. (Tr. 449) She also testified 
that she had never been in premises 4310-46th Street, Bla- 
densburg, Maryland, or 4310-46th Street, Colmar Manor, 
Maryland, but once drove past 4310-46th Street, Bladens- 
burg, Maryland, in April, 1949, which was after the raid. 
(Tr. 464-465) 

Prosecution called Bernard A. King as its witness, and 
he testified in substance that during the period June 1,1948 
to March 25, 1949, he played a number in the amount of 
50 cents a day with Acalotti (Tr. 821), but denied that he 
had played in the large amounts testified to by the witness, 
Bernice Franklin. 

The prosecution called as its witness Bose King, who 
testified (Tr. 1084) that during the period June 1, 1948 to 
March 25, 1949, she did not call in any numbers play to 
Acalotti. This testimony was contrary to that given by 
the witness, Bernice Franklin. This witness further testi- 
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fied that during the period June 1,1948 to March 25, 1949, 
she never played the numbers with Acalotti (Tr. 1092). 

The Government called as a witness James Theodore 
Trice, who identified four numbers on one slip and two 
other slips, which were government exhibits, as numbers 
written by him some time in March, 1949, which Govern¬ 
ment exhibits were a part of a seizure made under an alleged 
search warrant by deputy marshals, as will more fully 
hereinafter appear. He further testified that he turned the 
numbers in to one John Barnes. John Barnes, a witness 
under subpoena by the prosecution, was brought into the 
courtroom and identified by Trice as the man to whom he 
turned in the aforementioned identified numbers play. (Tr. 
1247-1248). Barnes was not placed upon the witness stand 
by the prosecution. 

Trice further testified on direct examination that he knew 
a person named A. Lee, whose name appeared on another 
government exhibit received in evidence. On cross examina¬ 
tion, Trice admitted that he was (at time of giving his testi¬ 
mony) a patient in a mental observation, locked ward. Trice 
further admitted that he failed to identify DelNegro in a 
prior trial, which prosecution witness, DelNegro, was identi¬ 
fied by him in this case. 1 


1 After identifying Del Negro as some one whom the witness Trice had 
seen twice (Tr. 1242) the witness Trice then testified that he did not 
recall ever having given Billed anything in the presence of Del Negro, 
that he did not recall ever telling Billed anything while Del Negro was 
present and that although he felt he once saw Billed hand Del Negro 
something he was not positive of that but that in any event he did not 
know what it was. “It could have been a bag or what not, I don’t know.” 
(Tr. 1245-46) On the basis of this testimony of the witness Trice, the 
United States Attorney, in his closing argument to the jury stated as 
follows: “Inddentally, we think *31’ [which witness Bernice Franklin 
stated in her testimony was the number of appellant Billeci’s account] 
is Bernard J. Del Negro, one of the persons in the g ambling room when 
the deputy m a r s h als were finally admitted . . . when Del Negro was 
identified by Trice as being a person whom he had seen receive a *mall 
brown envdope from Billed, who in turn Trice said he had seen get 
similar envelopes from the cook John Barnes, Del Negro would be in 
that car along side of Wearley’s Restaurent in the gas station, and he 
would receive such an envelope.” (Tr. 1374) 

It should be noted that as a result of the argument of the Government 
attorney above noted, the trial court, before oral arguments had been 
completed, called counsel to the bench and stated, “I had understood 
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The facts stated in this note are set forth for the reason 
that they indicate that the trial court itself questioned the 
nature and character of the proof adduced by the Govern¬ 
ment connecting up the three appellants in a joint enter¬ 
prise. It further supports the statement of the Foreman 
of the jury who stated in answer to an inquiry by the court, 
when it appeared that the jury could not agree, that the 
problems which were troubling the jury “pertained par¬ 
ticularly to the connection; the strength of the connection 
between the defendants is what causes the trouble.” (Tr. 
1537) 

Appellants further rely upon the facts as above related 
in connection with the contention that the trial court com- 


throughout the trial that it was the Government’s theory that No. SI 
was Billeci’s number” and later in the same discussion the Court stated 
“Bernice Franklin testified, and I looked it up while you gentlemen were 
speaking, that Acalotti told her that it was Billeci’s account and that 
she would use that number in calling the Union number. Isn’t that about 
the only evidence identifying who 31 was? ... I was under the impression 
you were using that account in order to connect Acalotti and Billed and 
Lewis.” (Tr. 1444-1446) (See an earlier statement by the trial court 
expressing the same thought, Tr. 1226,1227) The prosecutor stated that 
the court’s impression was correct. Thereupon the following colloquy 
ensued: 

“THE COURT: But you have put in the evidence the number SI as 
being used by Billed, and used in the Lewis headquarters. I was won¬ 
dering whether you were not complicating matters or weakening that 
inference by now arguing it was Del-Negro’s account, and that thereby, 
inferentially, it wasn’t Billed’s account. 

I just wanted to know whether your position has changed, that 31 was 
Billed. In the early stages of this trial, that was the impression I 
gathered from the evidence you were offering, that 31 was Billed, and 
that Acalotti, for that reason— 

MR. HITZ: Whatever the impression, I am going to stand on my 
final argument on the subject, because it has been my feeling all along, 
some of which I might have stated in the case, that this account 31 was 
too big for the business Billed had. It had too many groups 

making up the large packet of 31. 

I think when I refer to it as being Billed’s account, it was the account 
on which he would be the collector in so far as Wearley’s was concerned, 
for the physical play, and so far as Acalotti was concerned on the other 
play. But at least he had an important access to it. 

THE COURT: What troubles me is this, though: If 31 is not 
Billeci’s account, then the fact that the account of 31 was to be found 
in the Lewis place is no proof of any connection of Billed and Lewis. 
What is left to connect Billed and Lewis? 

MR. HITZ: Billed collected the entire amount of the layoff that 
Acalotti phoned out there, and which Billed himself got in the routine 
2:30 call. 

THE COURT: The layoff was directly from Acalotti to BillecL” 
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mitted reversible error in advising the jury, as more folly 
appears in the statement of the court that the Government's 
case was uncontradicted and that if the law permitted him 
to do it he would direct the jury to return a verdict of 
guilty. (Tr. 1562-3) 

The record of the prior testimony of Trice further shows 
that at that time he denied knowing who A. Lee was. He 
further testified on cross examination (Tr. 1257) that what 
he saw Barnes give to Billed was an envelope, and not 
slips as he testified to on direct examination. The trial 
court refused to permit the appellants to introduce evidence 
for the purpose of affecting the credibility of this witness, 
which evidence would tend to show that this witness had 
been charged with assault with a dangerous weapon and 
that the charge had been reduced by the United States 
Attorney to one of simple assault immediately prior to his 
giving testimony in this case. (Tr. 1282 et seq.) 

The Government offered in evidence the testimony of four 
deputy United States marshals for the District of Columbia, 
relating to their service of an alleged search warrant (App. 
13-17, 8, 9). These four deputy marshals testified that the 
said alleged search warrant was their authority for entering 
said premises and searching the same and for arresting 
Lewis in the State of Maryland and bringing him to the 
District of Columbia. It was testified that in addition to the 
search warrant they had with them a warrant of arrest 
for one “Frankie” which warrant had been issued on the 
basis of the affidavit of Bernice Franklin as hereinbefore 
described, but that no such person was found in the prem¬ 
ises, and they were advised of that fact before they entered 
the premises. 2 

■ The deputy marshals testified that although the warrant was issued 
by the United States Commissioner of the State of Maryland, it was not 
delivered to them by him, but was turned over to one of them by one 
Downey Rice, an investigator on the staff of the United States Attorney 
in and for the District of Columbia, which was done while they were in 
an automobile proceeding to the Bladensburg Road address, although 
up to that time the particular destinations of the deputy was 

kept a secret from them. (Tr. 954-955) 
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The deputy marshals further testified to what they found 
in the above mentioned premises, a large portion of which 
was introduced in evidence by the Government. The deputy 
marshals further testified that they went from the District 
of Columbia to the Bladensburg Road, Maryland, address 
for the purpose of searching the same. After executing the 
alleged search warrant, the deputy marshals answered the 
telephones located in and upon the premises, and over 
objections of the appellants they were permitted to relate 
the conversations between them and the parties calling, 
who were persons other than the appellants. 

It is important to note that although the witness Bernice 
Franklin testified that Acalotti engaged in the practice of 
laying-off some money with Billed at the Union numbers, 
and although the prosecution admittedly sifted and analyzed 
everything found on the premises, there was no testimony in 
any wise indicating, by way of record, memorandum, writing 
or in any other manner, that Acalotti had ever called in a 
bet to the Union numbers or that any bet had been made or 
taken at said place by Billed. The prosecution in its closing 
argument to the jury admitted the absence of any such 
evidence. (Tr. 1379) 

In addition to the foregoing, the prosecution further 
called Lieutenant Roy E. Blick as an expert witness, who 
testified regarding the operation of a numbers game. Blick 
testified that the numbers game was such that it necessarily 
terminated each day and that a new lottery started each 
succeeding day (Tr. 1290). The witness further testified 
that a lay-off between one backer and another is an inde¬ 
pendent bet and an independent transaction between them, 
which had no relationship to the transaction between the 
original backer and his players; that the odds between 
parties to a lay-off were different than between a player 
and a backer and that any money won by the original backer 
on a lay-off was paid to him directly. (Tr. 1269-1271) 

Lieutenant Blick further testified that a number writer 
selected his own identifying mark or number and that a 
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backer had nothing to do with the selection of these identi¬ 
fying marks or numbers and that it was possible for more 
than two persons to pick the same identifying number 
completely and totally independent of each other. 

The government called many other witnesses to the stand 
who were asked numerous leading questions, containing 
statements of fact but these witnesses stood on their consti¬ 
tutional rights; among them was one Bernard DelNegro 
(Tr. 1305). The prosecution was permitted by the Court 
(Tr. 1356-7) to argue to the jury that the act and fact of 
these witnesses standing on their constitutional rights could 
be interpreted against the appellants and that if the wit¬ 
nesses had answered the questions, the answers would have 
been unfavorable to the appellants. (Tr. 1492, 1498) The 
trial court authorized this argument by the prosecution 
over appellants’ objection. (Tr. 1356-1358) 

Immediately before the government rested its case the 
court advised counsel that all evidence which had been 
introduced was being admitted against all three appellants 
including the testimony of Bernice Franklin relating to 
conversations between the witness and Acalotti, out of the 
presence of the other appellants. (This was over the objec¬ 
tions of the appellants made throughout the trial.) (See 
Tr. 1310-12) 

Motions for directed verdicts at the close of the prosecu¬ 
tion’s case, as well as numerous motions to strike or limit 
the purpose of testimony as to particular appellants, were 
denied. In asking for a directed verdict, it was urged upon 
the court, among other things, that in light of the uncontra¬ 
dicted testimony of Lt. Blick that a “lay-off” between two 
alleged numbers men constituted an independent and dis¬ 
tinct bet, and that the uncontradicted testimony was that 
the only connection between Acalotti and Billed was a 
lay-off transaction, and likewise between Billed and Lewis, 
if there was any evidence at all as between the latter two; 
that the three appellants could not legally be joined in a 
single count charging joint enterprise (the indictment did 
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not contain a conspiracy count). Although the trial court 
admitted that it is well established that two persons making 
a wager with each other cannot be charged as accomplices 
or principles to the same act, it over-ruled the motion. (Tr. 
1321-1323,1330-1332) 

Certain prayers were offered on behalf of the defendants, 
17 in number, all but one of which were denied as presented 
(Tr. 1351-1358) 

After argument by all parties, the court charged the jury 
during which he commented upon the facts, and made spe¬ 
cific reference to the failure of the appellants to call as 
witnesses on their behalf certain persons identified by 
name by Bernice Franklin, including Herman Cohen and 
John Barnes, both of whom were under subpoena by the 
government. There was no showing that these witnesses or 
others mentioned by the witness Franklin were peculiarly 
available to the defense. 

In fact, the prosecutor was permitted to ask the witness 
Bernice Franklin if the settling up of the lay-offs between 
Billeci and Acalotti in Herman Cohen’s office was in the 
apparent hearing of one Freddie Whiteoak; and was per¬ 
mitted by the Court to do so when the prosecutor explained: 
“that Freddie "Whiteoak would then be another witness 
available to either side.” (Tr. 506) It is noted that Freddie 
Whiteoak is one of the witnesses about whom the Court 
instructed the jury that they could infer adversely to appel¬ 
lants their failure to call witnesses equally available to both 
sides. 

At the close of the court’s charge to the jury counsel for 
appellants noted their objections and exceptions. The spe¬ 
cific objections will be noted and discussed hereinafter in 
the argument presented. 

The jury retired to deliberate upon the case at 12:00 
o’clock noon, January 25, 1950. At approximately 5:20 
P. M., without receiving communication from the jury, the 
court on its own motion, recalled the jury without request 
by them, at which time the Foreman stated that things were 
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not encouraging with respect to the likelihood of arriving 
at a verdict very shortly (Tr. 1536). In response to a ques¬ 
tion by the court the Foreman stated that the matter which 
was giving the jury the most concern pertained particularly 
to the strength of the connection "between the three defend¬ 
ants (Tr. 1537). The jury was ordered to continue its 
deliberations. Appellants objected to the statements made 
by the court in the absence of a request by the jury for 
further instructions. 

Thereafter at 9:00 o’clock P. M. the court, on its own 
motion, without request by the jury, again recalled the jury 
and inquired as to the progress the jury was making to¬ 
wards arriving at a verdict. The Foreman reported that 
the jury was in extreme disagreement (Tr. 1539). The 
court thereupon asked the Foreman whether there was any 
particular problem that the jury as a whole or any indi¬ 
vidual juror had concerning which the court might be of 
help. The Foreman thereupon replied “no, your Honor. 
It is principally the type of evidence that causes the dis¬ 
agreement.* * Thereupon the court allegedly instructed the 
jury along the lines of the Allen Charge (Tr. 1540) and the 
jury again retired to deliberate. 

Thereafter at 10:45 P. M. the court stated, after again 
recalling the jury, that it had received a note from the Fore¬ 
man of the jury advising that “it is utterly impossible for 
this jury to reach a verdict. The individual opinions of the 
jurors become more solidified as time progresses.** (Tr. 
1543). Without a request for further instructions, the court 
thereupon charged the jury in part as follows: 

“Ladies and gentlemen of the jury, I am not convinced 
that it is impossible for you to reach a verdict. It may 
seem so, perhaps. But you must make additional endeavors. 
You must bear in mind, ladies and gentlemen, that it is your 
duty to apply the law as the Congress has written it and 
as I have given it to you, irrespective of whether you agree 
with the law or not And, secondly, I want to say this: 
Something was said by your foreman an hour ago, in 
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answer to a question of mine, that there was a question, 
I believe, as to the character of the testimony. If you 
believe from the testimony that the defendants have com¬ 
mitted the crime of which they are charged, then you must 
find a verdict of guilty, irrespective of whether the witnesses 
appealed to you or not . On the other hand, if yon do not 
believe that the defendants have committed the crime of 
which they are charged, then yon must find a verdict of 
not guilty. (Italics supplied) 

“You must confine yourselves strictly to the question and 
ask yourself honestly, ‘Do I believe from the evidence I 
have heard at this trial that the defendants have committed 
this crime?’ If you answer the question ‘Yes’, you must 
find the defendants guilty. If your answer is ‘No*, then 
you must find them not guilty. But it seems to me you must 
make additional endeavors to reach a verdict. It has cost 
the government a great deal of money to try this case. It 
has cost the defendants, no doubt, a great deal of money 
to defend this case. It has taken the time of the Court. It 
has taken your time as jurors. You should reach a verdict, 
one way or another, and I hope you will bear in mind the 
suggestion I make: 

“Take up each defendant separately, in any order you 
please—Lewis, Acalotti, Billed, or Billeci, Acalotti, Lewis. 
Discuss each one separately. See if you can’t reach a 
verdict as to each one separately.” (Tr. 1543-1544) 

Appellants objected to the court’s charge, first on the 
ground that it amounted to compulsion, and secondly, on 
the ground that the court did not state to the jury that if 
they had a reasonable doubt they should return a verdict 
of not guilty, it being pointed out that the court in effect 
told the jury to return a verdict of not guilty only if they 
did not believe the defendants guilty (Tr. 1545). 

The jury thereupon was excused and ordered to continue 
its deliberations, and retired for the night. 

On the following morning the court, out of the presence 
of the jury, stated that it had received a telephone call 
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from the chief deputy marshal, shortly before midnight, 
advising him that the chief deputy marshal had just received 
word from one of the deputy marshals in charge of the 
•jury that one of the women jurors had informed him that 
several of the other women jurors told her that they had 
received threatening telephone calls the evening before and 
the morning of the day upon which the jury commenced its 
deliberations, and that one of these women stated that she 
had received an offer of $300.00 if she would vote in favor 
of a verdict of not guilty. The court thereupon advised the 
United States Attorney to investigate the matter. The 
defendants immediately moved for a mis-trial which was 
denied, the court stating at the time that it was not well 
for counsel to ask for a mis-trial when their clients are 
under suspicion of tampering with the jury, although there 
was no evidence before the court of any such fact (Tr. 
1552). The court stated that if the facts related by the 
deputy marshal were true, what occurred in the Jury Boom 
was brought about either by the defendants or by some one 
in their behalf. The court made no mention of the possi¬ 
bility that the calls might have been made by a crank or 
some other individual not connected in any way with the 
defendants. The court ordered the marshal to make certain 
that no opportunity was given any juror to see or even 
catch a glimpse of any newspaper published during the day 
(Tr. 1552) 

At 11:20 A. M. the court again recalled the jury, without 
request by them, and in response to inquiry, the foreman 
stated that the jury was making progress. 

At approximately 2:00 P. M. the court in the absence of 
the jury advised counsel that it had received, through the 
marshal, two notes from two lady jurors. One note stated 
that she had been called by a lady and asked to be light 
on Acalotti as he already had one sentence. The second 
note stated in substance that the juror had received a phone 
call from an unknown man “asking me to plead not guilty, 
and that he would give me $300.00 ... I also asked hirn 
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had he talked with any other jurors, and he answered, 
yes, but didn’t mention any name.” (Tr. 1555-56) 

Each of the defendants thereupon advised the court that 
he had no connection with the alleged calls to the members 
of the jury. (Tr. 1557) 

At 2:55 P. M. the court again recalled the jury, without 
request by them, and advised them that the court had 
received the two notes from the two members of the jury 
and gave them the alleged contents thereof. The court 
commended the two jurors for transmitting the information 
and advised them that he was turning the two notes over 
to the United States Attorney and had requested the United 
States Attorney and the Federal Bureau of Investigation 
to make an investigation with a view of prosecution. He 
then asked the jury to ignore those calls and to proceed in 
their deliberations. Upon asking the foreman as to what 
progress was being made, he was advised that “no prog¬ 
ress” was being made (Tr. 1561). 

The court then, over appellants’ objections, again told 
the jury that he had called their attention to the fact that 
the defendants had not taken the stand personally and that 
no inference could be drawn from that fact but, he said “I 
call your attention to the fact that they had a right to call 
other witnesses and that they called none, to contradict the 
testimony of the government witnesses, and that, therefore, 
the testimony of the government witnesses stands uncontra¬ 
dicted. ” He then told the jury that although he could not 
in a criminal case instruct the jury to find the defendants 
guilty, he would do so in this case if the law permitted it; 
that it was their duty as jurors under their oaths to accept 
as correct and be governed by the statements of the law 
given by the court and that a failure to bring in a verdict 
in this case could arise only from a wilfull and flagrant 
disregard of the. evidence and a violation of their obligation 
as jurors. (Tr. 1562-63) 

At 5 :45 P. M. the court again recalled the jury, without 
request, and was advised that the jury was making progress. 
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The court stated that it was delighted to hear that and sent 
them to dinner. It reminded the jury, however, of one thing, 
namely that “the court also realizes that, being human, 
some of you perhaps may have been somewhat intimidated 
and perhaps a bit scared by the messages that you have 
received. The court wishes to assure you that you should 
not fear, for you will receive protection against any possible 
after effects. You need not fear reprisals. If necessary, 
the Marshal’s Office will furnish you whatever protection 
you need.” Objections to those remarks were duly noted 
(Tr. 1564) and appellants again moved for a mistrial. 

Thereafter the jury returned a verdict of guilty as to 
all appellants. 

The trial court immediately imposed sentence as hereto¬ 
fore shown and this appeal was thereupon taken. 

STATEMENT OF POINTS 

L The Court erred in refusing to dismiss the indict¬ 
ment. 

IL The Court erred in refusing to grant the Motion to 
Return Property and to Suppress Evidence Seized 
under the alleged search warrant. 

UL The Court Erred In Admission Of Evidence. 

IV. The Court Erred In Denying Motion For Judgment 
Of Acquittal 

V. The Court Erred In Denying Appellants’ Requests 
For Instructions To Jury. 

VL The Court Erred In Announcing To The Jury The 
Law Of The Case. 

VTL The Court Erred In Its Actions, Statements And 
Supplementary Instructions Which Accomplished a 
Coercion Of The Jury. 

SUMMARY OF ARGUMENT 

L The Court erred in refusing so dismiss the indict- 
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a. The indictment fails to properly inform the de¬ 
fendants of the nature and cause of the accusation 
against them. 

b. The indictment is duplicitous. 

c. The indictment is defective because of mis joiner of 
persons. 

II. The Court erred in refusing to grant the Motion to 

Return Property and to Suppress Evidence Seized 

under the alleged search warrant. 

a. The supporting affidavit fails to set forth prob¬ 
able cause for issuance of the search warrant. 

b. The testimony of Bernice Franklin at the trial 
fails to disclose any probable cause that would 
have justified the issuance of the search warrant. 

c. The alleged search warrant was improperly issued 
and executed. 

d. The alleged search warrant is void because it does 
not particularly describe the place to be searched, 
and the persons or things to be seized. 

e. The alleged search warrant is void because it 
authorized search and seizure to obtain evidence 
to support a charge of crime. 

f. The trial court erred in refusing to inquire into 
the unconstitutional origin of the possession by 
the prosecution of evidence seized as a result of 
the alleged search warrant. 

m. The Court Erred in Admission Of Evidence. 

a. The court erred m admitting in evidence against 
the defendants the papers and effects seized under 
authority of the alleged search warrant. 

b. The court erred in admitting testimony of deputy 
marshals for the District of Columbia of telephone 
conversations had between them and persons other 
than defendants. 
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c. The court erred in admitting certain evidence of 
activities not occurring in the District of Colum¬ 
bia. 

TV. The Court Erred In Denying Motion For Judgment 

Of Acquittal 

o. There was no proof of joint enterprise. 

V. The Court Erred In Denying Appellants* Bequests 

For Instructions To Jury. 

a. The court erred in denying appellants* requests 
for Instructions, Nos. 1 , 2, 3, 4, 5, 8, 10, 11,13, 

• 14, 15, 16, 17. 

b. The Court erroneously failed to include in his 
charge to the jury the substance of appellants f 
requests for Instructions Nos. 6,7,12. 

VL The Court Erred In Announcing To The Jury The 

Law Of The Case. 

a. The Court erroneously permitted the prosecution 
to argue to the jury that the jury could infer 
adversely to appellants the fact that certain pros¬ 
ecution witnesses asserted their Constitutional 
rights to refuse to testify. 

b. The Court erred in instructing the jury that the 
jury could infer adversely to appellants, the fail¬ 
ure of the appellants to call witnesses equally 
available to both sides, and in certain instances 
peculiarly available to the prosecution 

c. The Court erred in its instructions to the jury on 
the subject of venue. 

d. The Court erred in its instructions to the jury on 
the definition of joint enterprise. 

e. The Court erred in telling the jury as a fact that 
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there had been corroboration of the testimony of 
the witness Bernice Franklin. 

f. The Court erred in its instructions to the jury as 
to the law on the testimony of an accomplice. 

VII. The Court Erred In Its Actions, Statements And 

Supplementary Instructions Which Accomplished a 

Coercion Of The Jury. 

a. The Court improperly indulged in intonations and 
gestures in delivering his instructions to the jury . 

b. The Court erred in discussions with the jury as to 
telephone communications suggested to have been 
received by certain members of the jury. 

c. The Court erred in causing the jury to be returned 
to the court room on several occasions, without 
request by the jury; and in voluntarily giving 
them instructions the court failed to restate funda¬ 
mental principles required by law. 

d. The Court erred in directing language to the jury 
that coerced them to return a verdict of guilty. 

ARGUMENT 

I 

The Court erred in refusing to dismiss the indictment. 

a. The indictment fails to properly inform the defendants 
of the nature and cause of the accusation against them. 

(See Transcript Pages 1290-1291.) 

The indictment is in one count (App. 1) and charges 
that the defendants “Within the District of Columbia from 
a period from about June 1, 1948 to about March 25, 1949 
were concerned as owners, agents, and clerks and in other 
way8 in managing, carrying on, promoting and advancing 
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a lottery known as the numbers game”. This count fails to 
properly inform the defendants of the nature and cause of 
the accusations against them because it is contended that 
the lottery attempt to be charged against them is an offense 
that is commenced and completed each day except Sunday, 
as per the testimony of Lieutenant Roy E. Blick (Tr. 1290, 
1291). As this is the factual situation, the charge in one 
count fails to sufficiently inform the defendants of what 
they must meet in preparation of their defense and is not 
sufficiently specific to permit them to successfully interpose 
a plea of double jeopardy if an attempt is made to try 
them again for an alleged offense possibly occurring within 
the dates mentioned in the indictment. The Sixth Amend¬ 
ment, to the United States Constitution, in so far as it is 
pertinent to this proposition, states: 

w . . . The accused shall enjoy the right . . . to be in¬ 
formed of the nature and cause of the accusation;...” 
See U. S. vs. Mills, 7 Peters 138,142, 32 U. S. 138,142; 
U. S. vs. Cruikshank, 92 U. S. 542, 557; U. S. vs. Sim¬ 
mons, 96 U. S. 360; U. S. vs. Trumbull, 46 Fed. 755; 
Williams vs. U. S. 71 App. D. C. 377, 110F (2d) 554. 

In the case of U. S. vs. Hess, 124 U. S. 483, the Supreme 
Court in deciding the same principle at page 486 said: 

4 4 The general and, with few exceptions . .. the uni¬ 
versal rule on this subject is that all the material facts 
and circumstances embraced in the definition of the 
offense must be stated, or the indictment will be de¬ 
fective. No essential element of the crime can be 
omitted without destroying the whole pleading. The 
omission cannot be supplied by intendment, or impli¬ 
cation, and the charge must be made directly, and not 
inferentially or by way of recital.” 

See also Hunter vs. D. C., 47 App. D. C., 406, at Pages 
409-410, this Court said: 

“The object of the indictment is, first, to furnish the 
accused with such a description of the charge against 
him as will enable him to make his defense, and avail 


21 


himself of his conviction or acquittal for protection 
against a further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, so that 
it may decide whether they are sufficient in law to sup¬ 
port a conviction, if one should be had. 

. . . These safeguards of criminal pleading, inherited 
from the common law, were regarded of sufficient im¬ 
portance for the proper protection of the citizen to 
justify an incorporation of the rule into our funda¬ 
mental law. The Sixth Amendment to the Constitution 
of the United States, among other things, provides that 
in all criminal prosecutions, the accused shall ‘be in¬ 
formed of the nature and cause of the accusation.* In 
other words, when the accused is led to the bar of 
justice, tiie information or indictment must contain the 
elements of the offense with which he is charged , with 
sufficient clearness to fully advise him of the exact crime 
which he is alleged to have committed.** (Italics added.) 

In the light of the foregoing pronouncements considered 
with the evidence as it developed at the trial, it becomes 
apparent that the defendants were not properly informed 
of the nature and cause of the accusation against them. 

b. The indictment is duplicitous. 

(See Transcript Pages 361, 362, 365, 376, 380, 382, 383, 384, 
397, 446, 447, 504, 506, 507, 1269, 1271, 1290, 1291.) 

The single count of the indictment charges the commis¬ 
sion of more than 200 offenses against the three defendants 
as demonstrated by the testimony of Lieutenant Blick (Tr. 
1290). Other than what is above cited and quoted, attention 
is called to Buie 8(a), Federal Buies of Criminal Procedure: 

“ JOINDEB OF OFFENSES. Two or more offenses 
may be charged in the same indictment or information 
in a separate count for each offense if the offenses 
charged, whether felonies or misdemeanors or both, 
are of the same or similar character or are based on 
the same act or transaction or on two or more acts or 
transactions connected together or constituting parts 
of a common scheme or plan.” (Italics supplied) 
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The prosecution’s theory of the case and the evidence 
adduced in support of that theory shows conclusively that 
this indictment in one count has been made to cover more 
than one offense. The evidence under the theory of the 
government had three aspects, namely evidence which sug¬ 
gested: 

# 

1. That Acalotti alone was guilty of maintaining a lottery 
involving the numbers, 

2. That Billed maintained a lottery involving the num¬ 
bers by accepting lay-off bets from Acalotti; 

3. That Billed and Lewis had violated the lottery law by 
Billed laying off to Lewis the alleged bets that the witness, 
Trice had made with one Barnes and with which Acalotti 
had no connection. 

It is readily seen from all the aspects of the theory of 
the prosecution that several hundred offenses were at¬ 
tempted to be charged and proven in a single count in one 
indictment 

c. The indictment is defective because of misjoiner of 
persons. 

The indictment is defective because of misjoinder of de¬ 
fendants in accordance with what has previously been said 
in arguments under a and b of this heading and because 
it violates Exile 8 (b), Federal Buies of Criminal Pro¬ 
cedure. This rule reads as follows: 

“JOINDEB OF DEFENDANTS. Two or more de¬ 
fendants may be charged in the same indictment or 
information if they are alleged to have participated in 
the same act or transaction or in the same series of acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one or more counts 
together or separately and all of the defendants need * 
not be charged in each count.” (Italics supplied) - 
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n 

The Court erred in refusing to grant the Motion to Return 
Property and to Suppress Evidence Seized under the 
alleged search warrant. 

The authority to issue a search warrant is contained in 
Rule 41 (c), Federal Rules of Criminal Procedure, reading 
as follows: 

“ISSUANCE AND CONTENTS. A warrant shall 
issue only on affidavit sworn to before the judge or 
commissioner and establishing the grounds for issuing 
the warrant. If the judge or commissioner is satisfied 
that grounds for the application exist or that there is 
probable cause to believe that they exist, he shall issue 
a warrant identifying the property and naming or 
describing the person or place to be searched. The 
warrant shall be directed to a civil officer of the United 
States authorized to enforce or assist in enforcing any 
law thereof or to a person so authorized by the Presi¬ 
dent of the United States. It shall state the grounds 
or probable cause for its issuance and the names of 
the persons whose affidavits have been taken in sup¬ 
port thereof. It shall command the officer to search 
forthwith the person or place named for the property 
specified. The warrant shall direct that it be served 
in the daytime, but if the affidavits are positive that 
the property is on the person or in the place to be 
searched, the warrant may direct that it be served at 
any time. It shall designate the district judge or the 
commissioner to whom it shall be returned.” 

a. The supporting affidavit fails to set forth probable 
cause for issuance of the search warrant. 

The affidavit of Bernice Franklin (App. 14-17) which was 
the basis for issuing the alleged search warrant (App 8-9) 
is totally deficient in law to support the issuance of a search 
warrant and does not set forth probable cause for the legal 
issuance of same. All of her affidavit prior to the last para¬ 
graph sets forth no facts that would indicate that the place 
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to be searched was being used to violate the laws of the 
District of Columbia. 

The last part of her affidavit states that she called a par¬ 
ticular telephone number and the only thing that transpired 
was that she was advised what was the winning number for 
the day. Even if that telephone number had been located in 
the District of Columbia as distinct from Maryland, that 
evidence in itself could not under any circumstances be 
construed as a violation of Section 22-1501 of the D. C. 
Code and could not be a proper basis for issuance of a 
search warrant. 

The warrant is void for failure to observe the require¬ 
ment that the affidavit sworn to before the commissioner 
must establish the grounds for issuing the search warrant 
and must establish probable cause to believe that grounds 
for the application exist. The guaranties of the fourth and 
fifth amendments to the Constitution are to be liberally 
construed to prevent impairment of the protection extended. 
Boyd vs. U. S. 116 TJ. S. 616, 635; Gouled vs. U. S. 255 U. S. 
298, 304; Go-Bart Company vs. U. S. 282 U. S. 344, 357; 
Grau vs. U. S., 287 TJ. S. 124. 

The proceeding by search warrant is a drastic one. Its 
abuse led to the adoption of the fourth amendment to the 
Constitution, and this together with the legislation on regu¬ 
lating the process should be liberally construed in favor 
of the individual. Boyd vs. TJ. S., Supra; Marron vs. TJ. S., 
275 TJ. S. 192; TJ. S. vs. Lefkowitz, 285 U. S. 452; Sgro vs. 
TJ. S. 287 TJ. S. 210. 

In Byars vs. TJ. S., 273 TJ. S. 28, the Court said on Page 33: 

“The 4th Amendment was adopted in view of long 
misuse of power in the matter of searches and seizures 
both in England and the colonies; and the assurance 
against any revival of it, so carefully embodied in the 
fundamental law, is not to be impaired by judicial sanc¬ 
tion of equivocal methods, which, regarded superfi¬ 
cially, may seem to escape the challenge of illegality 
but which, in reality, strike at the substance of the 
constitutional right.” 
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The affidavit further fails to contain probable cause for 
the issuance of a search warrant because of remoteness of 
possible existence of probable cause. The only actual date 
fixed in the affidavit is March 8,1949, when a telephone call 
allegedly was made by the affiant to inquire what was the 
number for the day, and in which conversation it is sug¬ 
gested she received the number for the day. This could not 
be considered evidence indicating a violation of Section 
22-1501 of the D. C. Code, irrespective of remoteness of 
time. The only other time indicated in the affidavit is in 
the third paragraph, stating “during the time in 1948 and 
early 1949 when I knew Ortillo Acolotti ,, and that time is 
more accurately shown by the testimony of the affiant during 
the trial of this cause to be the first week in January, 1949. 

It is respectfully submitted that such remoteness as ap¬ 
pears in the affidavit upon which the alleged search warrant 
was issued aggregates approximately three months, and 
cannot amount to probable cause for the issuance of this 
alleged search warrant on March 25, 1949. Sgro vs. U. S. 
(Supra); Rupinski vs. U. S. 4F (2d), 17; Dandrea vs. TJ. S., 
7 F (2d) 861; Peo. vs. Chippewa, 226 Mich. 600; 198 N. W. 
205. 

The affidavit of Bernice Franklin (App. 14-17) is the only 
affidavit that can be considered as to the existence of prob¬ 
able cause for the issuance of the alleged search warrant 
(App. 8-9). The affidavit of Wolfe (App. 17-18) cannot be 
considered in any manner as a basis for probable cause for 
the issuance of the alleged search warrant because the 
alleged search warrant in stating the grounds or probable 
cause for its issuance and the names of the persons whose 
affidavits have been taken in support thereof does not con¬ 
tain any reference to Wolfe’s alleged affidavit. 

Attention is called to the following language appearing 
in the alleged search warrant: 

. . . “And as a result of the affidavit of Wilfred 
Barrett which is attached to and made a part of the 
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application for this search warrant, and my questioning 
of said applicant in connection therewith . . .” 

which is stated in said alleged search warrant as the only 
affidavit of a person other than Bernice Franklin, whose 
affidavit had been taken in snpport of the issuance of the 
said alleged search warrant. 

Concededly, there was no affidavit given by Wilfred Bar¬ 
rett and there was no questioning of any applicant in 
connection therewith as stated in the alleged search war¬ 
rant. Therefore, in conformance with Buie 41(c), Federal 
Buies of Criminal Procedure (supra), it follows that the 
only possible grounds or probable cause for the issuance 
of the alleged search warrant must be the affidavit of 
Bernice Franklin. 


b. The testimony of Bernice Franklin at the trial fails to 
disclose any probable cause that would have justified 
the issuance of the search warrant . 

(See Transcript 464-465) 

The witness, Bernice Franklin, testified at the trial that 
she had never been in premises 4310-46th Street, Bladens- 
burg, Maryland, or 4310-46th Street, Colmar Manor, Mary¬ 
land, but once drove past 4310-46th Street, Bladensburg, 
Maryland, in April of 1949, approximately one month after 
the alleged search warrant had been issued and executed. 
(Tr. 464-465) 

c. The alleged search warrant was improperly issued and 
executed. 


(See Transcript Page 968) 


The alleged search warrant was issued by a United 
States Commissioner for Bethesda, Maryland, and directed 
to the United States Marshal for the District of Columbia 
to search premises located in Prince Georges County, Mary¬ 
land. The search warrant was executed by a deputy United 
States marshal for the District of Columbia, who under 
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authority of the alleged search warrant searched property 
in Prince Georges County, Maryland, and brought same to 
the District of Columbia, which property was admitted in 
evidence over the objection of the defendants in this cause. 
After execution of the alleged search warrant by the deputy 
marshals for the District of Columbia return was made to 
the United States Commissioner at Bethesda, Maryland, 
who forwarded the alleged search warrant without sup¬ 
porting affidavit to the United States District Court in 
Baltimore, Maryland. 

The picture presented here is not the situation of a 
particular federal jurisdiction using its own United States 
commissioner for the purpose of issuing a search warrant, 
but rather the pursuing of the most unique procedure of 
a foreign United States commissioner issuing a search war¬ 
rant for search within his own federal district, the war¬ 
rant being directed to a United States marshal foreign to 
the said commissioner’s own federal district for execution. 

The power of United States marshals was originally con¬ 
tained in Title 28, Section 503 (R. S. 787) and provided as 
follows: 

“It shall be the duty of the marshal of every district 
to attend the district courts when sitting therein and 
to execute, throughout the district, all lawful precepts 
directed to him and issued under the authority of the 
United States; and he shall have power to command 
all necessary assistance in the execution of his duly.” 

This law was amended on July 15,1935 (Public Law 146, 
74th Congress, C. 259, Section 1, 49 Stat. 377), the effect 
of which amendment was to eliminate from Section 503, 
supra, the words “throughout the district” and the words 
“directed to him.” House Report 283 issued in connection 
with Public Law 146 (supra) among other things explains 
the change as being required because “It is frequently 
necessary that process issuing from the United States 
Court of one district be served in another district” The 
contention of the prosecution is that as a result of this 
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amendment there now exists the authority for a marshal 
of one district to serve process, including search warrants, 
for another federal district. 

It seems desirable to repeat what is contained in House 
Report 283 (supra) as indicating the reason for the repeal 
(supra), namely: “It is frequently necessary that process 
issuing from the United States Court of one district be 
served in another district. ’ ’ Under these circumstances, 
why was it necessary that the process issued in the Mary¬ 
land federal district, to be executed in that federal district, 
be directed to the marshal of the District of Columbia for 
execution? 

The inescapable reason for the amendment of 1935 (su¬ 
pra) is that it was accomplished to facilitate the service of 
arrest warrants and not search warrants. In other words 
under the required procedure prior to the 1935 amendment 
(supra), it was necessary in a particular federal district 
before a foreign arrest warrant could be served that a new 
warrant be issued in the asylum district for service. Under 
the law as amended, it is now permissible for the marshal 
of the asylum district to serve the actual warrant of arrest 
issued from a foreign federal district. 

It is respectfully urged to this Court that to interpret 
the 1935 amendment (supra) as authorizing the service 
of search warrants by a United States marshal issued 
and to be served in a federal district foreign to his own 
opens the door to grave abuses and tragic possibilities. 
This picture is not to be conceived from the viewpoint that 
Montgomery County and Prince Georges County, Mary¬ 
land, are adjacent to the District of Columbia, but rather 
from the viewpoint that if this practice could be approved 
in this instance, then a United States marshal for the 
District of Columbia could serve a search warrant in 
Seattle, Washington, or St. Paul, Minnesota, in territories 
completely foreign to him with the possibility of great mis- 
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adventure. 4 Certainly, Congress had no such intent when 
it amended Section 503 (supra). 

The law as to the powers of the United States marshal 
as above indicated remained in effect until the passage 
of the Federal Buies of Civil Procedure. Under Rule 4 (f) 
of said rules, the above law has been modified only to the 
extent of permitting the service of process of one federal 
district in another federal district of the same state. 

In Williams vs. James, D. C. La, 1940, 34 F. Sup. 61, the 
Court very pointedly states, on Page 69, in reference to 
Buie 4(f), the following: 

“It simply says that in cases where the district 
court already has jurisdiction and venue, its process 
may reach as far as the confines of that state itself. In 
other words, that is why we consider it procedural. 
It is simply allowing people to be brought before the 
court within the entire state and not merely within one 
district.” 

In the case of Mississippi Pub. Corp. vs. Murphree, 326 
U. S. 444, the Supreme Court, referring to pronouncements 
by the authorized spokesman for the Advisory Committee 
in Proceedings of Washington and New York Institute on 
Federal Rules, 291, 292, the Court quotes with approval 
the following with reference to Rule 4(f): 

“. .. was devised so as to permit service of process 
anywhere within a state in which the district court 

* The trial court’s ruling in this regard to jury (Tr. 968) was: 

“Q. Mr. Geraci what is your official title? 

A. Deputy United States Marshal. 

Q. For what district? 

A. District of Columbia. 

Q. You are not in any way connected for the District of Maryland? 

MR. HITZ: I object. Do not answer. 

THE COURT: I am going to exclude the question. I will say now 
that, as a matter of law, the United States Marshal and his deputies 
have a right to execute any process issued by any Court of the United 
States in other than their own districts. In other words, under the ex¬ 
isting statute, the Marshals are not limited to exercising their authority 
within their own district, but they may serve process outside of their 
district. 

MR. MARGO LIUS: The objection has been sustained? 

THE COURT: This is a question of law; therefore, there is no use 
cross-examining the witness about it.” 
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issuing the process is held and where the state embraces 
two or more districts. It was adopted with particular 
reference to suits against a foreign corporation having 
an agent to receive service of process resident in a 
district within the state other than that in which the 
suit is brought. It was pointed out that the rule did 
not affect the jurisdiction or venue of the district 
court as fixed by the statute but was intended, among 
other things, to provide a procedural means of bring¬ 
ing the corporation defendant before the court in 
conformity to its consent by serving the agent wherever 
he might be found within the state.” 

The limitations on the marshal’s authority in civil mat¬ 
ters, as it is indicated in the above interpretation of Rule 
4(f), must make it apparent that the restrictions are of 
necessity more binding with respect to any matter touching 
criminal procedure and protection of personal rights, and 
which personal rights have been the subject of constitu¬ 
tional protection since the inception of this nation. 

Further, it is suggested that Rule 4(f) (supra) and Rule 
40 of the Federal Rules of Criminal Procedure are not ap¬ 
plicable to the situation here involved because those rules 
cover the aspect of warrants of arrest, removal, and the 
service of subpoenas. 

d. The alleged search warrant is void because it does not 
particularly describe the place to be searched, and the 
persons or things to be seized. 

(See App. 8-9) 

The Fourth Amendment of the United States Constitu¬ 
tion states 

“The right of the people to be secure in their per¬ 
sons, houses, papers, and effects, against unreasonable 
searches and seizures shall not be violated, and no 
warrants shall issue, but upon probable cause, sup¬ 
ported by oath or affirmation, and particularly describ¬ 
ing the place to be searched and the persons or things 
to be seized.” (Italics supplied) 
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The protection of this constitutional amendment was 
implemented until recently by 18 U. S. Code, Sec. 613-616, 
620, otherwise familiarly referred to as the Espionage Act; 
and has now been restated in Rule 41(c) of the Federal 
Rules of Criminal Procedure, the pertinent portion of 
which is as follows: 

“ x x If the judge or commissioner is satisfied that 
grounds for the application (search warrant) exist, or 
that there is probable cause to believe that they exist, 
he shall issue a warrant identifying the property and 
naming or describing the person or place to be 
searched/' (Italics supplied) 

The alleged search warrant issued in this case (App. 
8, 9) authorizes the search of the premises located at 4310 
46th Avenue, otherwise known as 47th and Upshur Street, 
Colmar Manor, Maryland, but the place searched under 
alleged authority of same was 4310-46th Street, Bladens- 
burg, Maryland. (Tr. 861-62) It is a conceded fact that 
Colmar Manor, Maryland, and Bladensburg, Maryland, 
are two separate and distinct municipalities. Therefore, 
an alleged search warrant directed to search a house in 
Colmar Manor, Maryland, cannot be used as the authority 
to search premises on a different street in a different 
municipality. 

The alleged search warrant is further void because it 
does not particularly describe the things to be seized and 
leaves to the discretion of the officers executing the alleged 
search warrant the decision as to what he shall search for 
and seize. 

The practice of permitting officers to use such discretion 
was the real reason for the fourth and fifth amendments 
to the United States Constitution. See Boyd vs. U. 8. 
(supra). 

In Marron vs. U. S. (supra), the Supreme Court said: 

“The requirement that warrants shall particularly 
describe the things to be seized, makes general searches 
under them impossible and prevents the seizure of one 
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thing tinder a warrant describing another. As to what 
is to be taken, nothing is left to the discretion of the 
officer executing the warrant.” 

In Trupiano vs. JJ. S., 334 U. S. 699, on Page 710, the 
Supreme Court stated: 

“A search warrant must describe with particularity 
the place to be searched and the things to be seized. 
Without such a warrant, however, officers are free to 
determine for themselves the extent of their search 
and the precise objects to be seized. This is no small 
difference. It is a difference upon which depends much 
of the potency of the right of privacy. And it is a 
difference that must be preserved even where contra¬ 
band articles are seized in connection with a valid 
arrest.” 

The alleged search warrant in this case (App. 8. 9) 
commands the United States Marshal for the District of 
Columbia to search for and seize “Property designed and 
intended for use in the violation of Title 22, Section 1501 
of the District of Columbia Code # • * ” (Italics supplied) 

It is readily seen that this alleged search warrant leaves 
to the discretion of the officer executing it what is to be 
searched for and seized under authority of said warrant. 
It amounts to a vague and general search and seizure and 
sets forth no guide or standard for the searching officers 
to follow, nor does it place a limitation upon them. It left 
the officers free to determine for themselves the extent of 
their search and the precise objects to be seized. 

Identical to the present case is. TJ. S. vs. Smith, 23 F. 2(d) 
929, wherein the warrant directed an agent to search for 
and seize “certain property designed and intended for the 
unlawful manufacture of intoxicating liquor.” The court 
stated that this imposed upon the agent the duty and 
discretion, not only of determining at the time of the seizure 
what articles of property upon the premises are designed, 
but also intended, for the unlawful manufacture of intoxi¬ 
cating liquor. The determination of that intent is not a 
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function to be so broadly delegated to the discretion of the 
agent executing the warrant—he should not be charged 
with, nor permitted the exercise of that degree of discretion 
involved in determining after entry to the premises, what 
property there located is both designd and intended by 
the possessor for the unlawful manufacture of intoxicating 
liquor. 

e. The alleged search warrant is void because it authorized 
search and seizure to obtain evidence to support a 
charge of crime . 

(See App. 8-12) 

An analysis of the inventory set forth in the return to 
the search warrant (App. 10-12) discloses that nothing 
seized can be considered or could be considered other than 
as evidence in a prospective trial. There is no showing on 
the record of a primary right by the United States to such 
search and seizure in the interest of which the public may 
have in the property or that a valid exercise of police power 
at the time of seizure would render possession by the 
accused unlawful. In Gouled vs. 27. & 255 U. S. 309, the 
Supreme Court in commenting on this point stated as 
follows: 

“Although search warrants have thus been used in 
many cases ever since the adoption of the Constitution,, 
and although their use has been extended from time 
to time to meet new cases within the old rules, never¬ 
theless it is clear that, at common law and as the result 
of the Boyd and Weeks Cases, supra, they may not be 
used as a means of gaining access to a man’s house or 
office and papers solely for the purpose of making 
search to secure evidence to be used against him in a 
criminal or penal proceeding, but that they may be 
resorted to only when a primary right to such search 
and seizure may be found in the interest which, the 
public or the complainant may have, in the property 
to be seized, or in the right to the possession of it, or 
when a valid exercise, of the police power renders 
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possession of the property by the accused unlawful and 
provided that it may be taken. Boyd Case, 116 U. S. 
623, 624, 6 Snp. Ct. 524, 29 L. Ed. 746.” 

It is desirable at all times to bear in mind the distinction 
between frnits of crime and evidence of crime. See Neal 
vs. U. S. 102 F. 2d. 643; Forte vs. U. S. 65 App. D. C., 355, 
359; Francis vs. U. S., 188 U S. 375. 

/. The trial court erred in refusing to inquire into the 
unconstitutional origin of the possession by the prose¬ 
cution of evidence seized as a result of the alleged 
search warrant. 

(See Transcript pages 312-313; 710, 863) 

It is plain that the trial court acted upon the rule, widely 
adopted, that courts in criminal trials will not pause to 
determine how the possession of evidence tendered has 
been obtained. The testimony of Bernice Franklin at the 
trial shows conclusively that there was no basis for the 
issuance of the alleged search warrant. 

Where in the progress of the trial, it became probable 
that there was an unconstitutional seizure of papers and 
effects, it was the duty of the trial court to entertain an 
objection to their admission, or a motion for their exclusion, 
and to consider and decide the question as then presented, 
even though a motion to return the property and to sup¬ 
press the evidence had been denied before trial. The trial 
court erroneously treated the ruling made before the trial 
as conclusive, although it must have been apparent that 
there was an unconstitutional seizure of the papers and 
effects introduced in evidence and which were seized under 
authority of the alleged search warrant. See GouLed vs. 
U . S. 255 U. S. 298, 312-313; Angello vs. U. S. 269 U. S. 
20, 34. 
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m 

The Court Erred In Admission Of Evidence. 

a. The court erred in admitting in evidence against the 
defendants the papers and effects seized under author¬ 
ity of the alleged search warrant. 

(See Transcript, pages 710, 863) 

The appellants’ contentions regarding the illegality of 
the alleged search warrant has heretofore been set forth 
under point II. As the alleged search warrant was an 
illegal one, it is contended that the admission in evidence 
of what was found under the authority of same was illegally 
admitted in evidence by the trial court; nor is it material 
that the search was successful in revealing evidence of an 
alleged violation of law. A search prosecuted in violation 
of the Constitution is not made lawful by what it brings 
to light; nor can it be tolerated under the constitutional 
system, that evidences of crime discovered by an officer in 
making a search without lawful warrant may be used 
against the victim of unlawful search where a timely chal¬ 
lenge has been interposed. Byars vs. U. S. (supra); Weeks 
vs. U. S. 232 U. S. 383, 393, Gouled vs. U. S. (supra); Amos 
vs. U. S. 255 U. S. 313; Silverthorne Lumber Company vs. 
U. S. 251 U. S. 385, 391; Agnello vs. U. S. (supra). To the 
same effect, see Nueslein vs. D. C. y 73 App. D. C. 85, 115 
F. (2d) 690; McDonald vs. U. S. } 335 U. S. 451, 453. 

b. The court erred in admitting testimony of deputy 
marshals for the District of Columbia of telephone 
conversations had between them and persons other than 
defendants. 

(See Transcript, pages 903, 905, 942, 951, 961, 968, 
1004,1006,1029,1038,1130,1133,1136.) 

It must be remembered that the deputy marshals for the 
District of Columbia had completed the service and execu- 
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turn of the alleged search warrant in Prince Georges 
County, Maryland, and thereafter without the consent of 
the defendants or any other persons, had telephone con¬ 
versations with various persons who did not call for or ask 
to talk to said deputy marshals. In view of what has pre¬ 
viously been stated regarding the illegality of the search 
warrant, it is contended that the admission in evidence of 
the conversations had between the deputy marshals and 
other persons was error because the alleged, search warrant 
being illegal, anything done or any information received as 
a result of said illegal search is not admissible against the 
defendants. See Nueslein vs. D. C. (supra). See cases cited 
under HI a. 

Moreover, the testimony of the deputy marshals was inad¬ 
missible because such testimony was in violation of Title 
47, Sec. 605 of the TJ. S. Code, otherwise known as the 
Communications Act, reading as follows: 

“No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any inter¬ 
state or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, 
purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception, to 
any person other than the addressee, his agent, or 
attorney, or to a person employed or authorized to 
forward such communication to its destination, or to 
proper accounting or distributing officers of the various 
communicating centers over which the communication 
may be passed, or to the master of a ship under whom 
he is serving, or in response to a subpoena issued by a 
court of competent jurisdiction, or on demand of other 
lawful authority; and no person not being authorized 
by the sender shall intercept any communication and 
divulge or publish the existence, contents, substance, 
purport, effect, or meaning of such intercepted com¬ 
munication to any person; and no person not being 
entitled thereto shall receive or assist in receiving any 
interstate or foreign communication by wire or radio 
and: use the same or any information therein contained 
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for his own benefit or for the benefit of another not 
entitled thereto; and no person having received such 
intercepted communication or having become ac¬ 
quainted with the contents, substance, purport, effect, 
or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of the same or any part thereof, or 
use the same or any information therein contained for 
his own benefit or for the benefit of another not entitled, 
thereto: Provided , that this section shall not apply to 
the receiving, divulging, publishing, or utilizing the 
contents of any radio communication broadcast, or 
transmitted by amateurs or others for the use of the 
general public, or relating to ships in distress. (June 
19, 1934, c. 652, Sec. 605 48 Stat. 1103)” 

In the case of U. 8 . vs. Polakoff, 112 P. (2d) 888, in a 
very full and comprehensive opinion by Judge Learned 
Hand, it is pointed out that a message is “ intercepted” 
within prohibition of this section when anyone intercepts 
a message to whose intervention as a listener the com¬ 
municants do not consent, irrespective of the means em¬ 
ployed to accomplish the interception. To the same effect, 
see U. S. vs. Fallon, 112 F (2d) 894. In the instant case, the 
communicants did not consent to the interception and the 
divulgence of the conversation, and therefore the admission 
in evidence of the conversation was clearly in violation of 
the Federal Communications Act, which is not answered 
by the prosecution’s resort to Beard vs. U. 8 ., 65 App. 
D. C. 231, wherein the objection under the Communications 
Act (supra) was not made. Moreover, the Beard case 
(supra) was considered by the Supreme Court of the United 
States in both Nardone cases, and the Weiss case. Far done 
v. V. S. 302 IT. S. 379; Nardone v. U. 8. 308 U. S. 33d; 
Weiss v. U. 8. 308 IT. S. 321. 

d The court erred in admitting certain evidence of activi¬ 
ties not occurring in the District of Columbia. 
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In addition to the objectionable aspects of the evidence 
observed and seized in Maryland as it has otherwise been 
i nrged above, the admission of this evidence was objection¬ 
able because it could not be conceived as in any wise en¬ 
lightening or demonstrative or relevant as suggesting a 
violation of Section 22-1501, of the D. C. Code (1940 ed.). 
The most that this testimony could and did suggest was a 
' possible criminality in the state of Maryland from the view¬ 
point of accessory after the fact. 

As earlier indicated, the mixed theory of the prosecution 
! was, as disclosed by the evidence, that in some instances, 
i number bets were taken by Acalotti, in the District of Co¬ 
lumbia; that in other instances, bets were taken by Acalotti, 
who in turn laid off some money to Billed; and that more- 
i over, in some instances, bets were made either to Acalotti 
i and/or Billed, in some of which instances, money was laid 
off by the appellant Billed to the appellant Lewis in Mary¬ 
land. 

It is urged to this Court that as far as Lewis is concerned, 

! this evidence discloses that his activity would amount to 
no more than such as would be characterized in law as 
activity of an accessory after the fact. It is fundamental 
that under the law in the District of Columbia and in most 
jurisdictions, an accessory after the fact is not a principal 
1 as is an accessory before the fact or an aider and abettor. 

Attention is again directed to Paylor vs. 27. S., 42 App. 
i D. C. 428, wherein it is specifically and unequivocally point- 
i ed out that the person making a bet with another is not an 
accomplice to the latter’s act, and wherein it was further 
stated that an indictment charging them both jointly and 
not separately is bad because they are several, and not joint, 
offenders, and there is not the oneness of intent and one¬ 
ness of offense between them to make them principals; and, 
further, because each acts independently for himself against 
i the other. This case further holds that an indictment charg- 
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mg the bettor and the taker of the bet as joint, and not 
separate, offenders would be bad, and that when two persons 
wager on the result of a certain event, the purpose of each 
is diametrically opposed to that of the other. The object 
to be obtained by each is the exact opposite of the other. 

IV 

The Court Erred In Denying Motion For Judgment Of 

Acquittal 

a. There was no proof of joint enterprise. 

(See Transcript pages 1313-1333) 

There was no proof of joint enterprise, and the proof, if 
anything, suggests a multiplicity of possible offenses. The 
soundness of this suggestion of error has already been 
demonstrated in the discussion of II c. 

The indictment contains one count and alleges that the 
appellants, together, were concerned as owners, agents, and 
clerks, and in other ways, in managing, carrying on, pro¬ 
moting, and advertising a lottery known as the numbers 
game. (App. 1) 

Prior to the trial, there was filed a motion to dismiss the 
indictment on the ground that there were alleged more than 
one offense in one count 

The theory of the prosecution was that the three appel¬ 
lants engaged in a single joint venture, contemplating that 
the appellants acted together in the commission of the same 
offense, and that the said offense was carried on in pur¬ 
suance of a common intent and in furtherance of a pre¬ 
viously formed design in which the minds of the appellants 
concurred. To support this theory, the prosecution intro¬ 
duced testimony and attempted to show that Acalotti laid 
off money to Billed; and in transactions with which Aca¬ 
lotti had no connection, that Billed took numbers play and 




40 


laid off money, in some instances, to Lewis. Moreover, the 
indictment in this case covers a period from June 1, 1948, 
to March 25,1940, in which, on each day of the week except 
Sunday, a different number lottery was commenced and com¬ 
pleted. This fact was testified to by the prosecution’s own 
expert witness, Lieutenant Roy Blick (Tr. 1290-91) who 
testified that there was a completion of a lottery each day 
and, moreover, that a lay-off was a separate, independent, 
and a new bet operation. (Tr. 1269) 

The evidence offered by the prosecution completely neg¬ 
atives that oneness of intent and oneness of offense to make 
them joint offenders. See Paylor v. U. S. (supra). 

V 

The Court Erred In Denying Appellants’ Bequests For 

Instructions To Jury 

a. The court erred in denying appellants ' requests for 
Instructions, Nos. 1,2,3, 4,5, 8,10,11,13,14,15, IS, 17. 

(See Transcript 1351-1358) 

Prayer No. 1 (App. 20) was for peremptory instruction 
of not guilty. This prayer was based upon the appellants’ 
contention that the indictment as well as the evidence did 
not support a verdict of guilty, as hereinbefore demon¬ 
strated in this brief under point TV (supra). 

Appellants’ Instruction No. 2 (App. 20) 1 is to the effect 
that mere pressure at the scene of the raid in the State of 
Maryland could not be considered as evidence to support 
alleged violation of the gaming statute herein involved. It 
is fundamental law that mere presence of a person at a 
particular place and time is not evidence in and of itself 

* The jury is instructed that mere presence at the scene of the raid in 
the State of Maryland in this case cannot be considered by you to support 
alleged violation of the gaming laws of the District of Columbia and is 
not a basis upon which to predicate guilt. 
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of participation in a criminal endeavor. The appellants 
herein are not charged "with establishing or maintaining a 
gaming establishment in the State of Maryland. If that 
had been the issue, a different case "would have been pre¬ 
sented. The purpose and purport of the requested prayer 
was to advise the jury that presumptions of guilt should 
not lightly be indulged from mere meetings or mere pres¬ 
ence under circumstances totally disconnected from the 
alleged violations within the District of Columbia. 

Appellants’ Instruction No. 3 (App. 21) 2 was offered 
for the purpose of advising the jury as a matter of law that 
the establishment of a gambling place in the State of Mary¬ 
land, even if they believed such to have been proven, had 
no bearing upon the guilt of the charge for which they were 
indicted, unless the jury was satisfied that there was, in 
fact, a participation by Lewis in the operation of the lottery 
charged in the indictment in the District of Columbia. It is 
submitted that the prayer as offered stated a principle 
applicable to the facts of the case, and on which the appel¬ 
lants were entitled to have the jury advised. 

Instruction No. 4 (App. 4) 3 presents a principle of law, 
authority for which need not even be cited, namely, that the 
burden is upon the prosecution to establish that the crime 
alleged in the indictment was committed in the District of 
Columbia. The appellants were entitled to such an instruc¬ 
tion in specific terms, and the matter cannot be left to the 
jury by inference or innuendo. 

* The Jury is instructed that maintaining a gaming establishment in 
the State of Maryland, is not a violation of the laws of the District of 
Columbia, and if the Jury believes that the premises in Maryland was 
a gaming establishment, with which the defendant Lewis was connected, 
that fact, standing alone, is not sufficient to establish the defendant's 
guilt of the charge for which he stands indicted, and unless you believe 
that the defendant Lewis participated in the operation of the lottery 
charged in the indictment, your verdict, as to the defendant Lewis, must 
be not guilty. 

* The jury is instructed that an essential element of proof under the 
indictment in this case that the prosecution is burdened with proving, 
is venue, that is proving that the crime alleged in the indictment was 
committed in the District of Columbia. 
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The failure of the Court to grant this prayer and the 
error incident thereto became much augmented by the 
Court’s charge on the subject of venue (Tr. 1523-1524) 
wherein the Court erroneously defined the aspect of venue 
and, moreover, indicated that the law provides that any 
offense against the United States which was begun in one 
district and completed in another or which is committed in 
more than one district, may be prosecuted in any of the 
districts in which the offense was begun, continued or com¬ 
pleted. The Court was referring in this latter connection 
to what is now section 3237, Title 18 of United States Code 
on Crimes and Criminal Procedure, 4 which is somewhat of 
a modification of the statute as it existed in Title 28, Sec. 
103, U. S. Code (1940 ed.) 

A study of the adjudicated cases under this law will dis¬ 
close that in no instance has that particular statutory pro¬ 
vision ever been made to apply, except where the crime 
involved was under a general federal statute. Moreover, 
this procedural statute was not deemed applicable, even 
under a general penal statute which was not by its very 
nature a continuing oflense. 

See U. 8. vs. Lombardo, 241 U. S. 73; 

U. S. vs. Johnson, 323 U. S.273; 

Brown vs. U. S., 35 App. D. C. 548. 

In consideration of this subject matter, it must be borne 
in mind that while it is a conceded fact that violation of 
Section 22-1501 of the D. C. Code (1940 ed.) is a violation 

4 Section 3237: 

“Except as otherwise expressly provided by enactment of Congress, any 
offense against the United States begun in one district and completed 
in another, or committed in more than one district, may be inquired of 
and prosecuted in any district in which such offense was begun, continued, 
or completed. 

“Any offense involving the use of the mails or transportation in inter¬ 
state or foreign commerce, is a continuing offense ana, except as other¬ 
wise expressly provided by enactment of Congress, may be inquired of 
and prosecuted in any district from, through, or into which such com¬ 
merce or mail matter moves.” 
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of a United States Statute, in the sense as used in the pro¬ 
cedural statute herein mentioned, it is also a fact that Sec¬ 
tion 22-1501 of the D. C. Code (supra) would not be a vio¬ 
lation either in the Maryland federal district or in the State 
of Maryland. 

Appellants contend that to adopt the theory pronounced 
by the trial court in this respect would give unlimited 
authority to our courts touching activities outside the Dis¬ 
trict of Columbia, as well as unlimited authority to district 
courts elsewhere to enforce District of Columbia laws. It 
is submitted, therefore, that not only did the trial court 
err in denying appellants’ Instruction No. 4, but that it 
enlarged that error by what it in fact told the jury as here¬ 
inabove set forth. 

In appellants’ Instruction No. 5 (App. 21-22) 5 the Court 
was requested to charge the jury that the appellants were 
entitled to have the jury reconcile the testimony with every 
reasonable hypothesis of innocence. In denying the instruc¬ 
tion and in failing to so charge the jury, the Court com¬ 
mitted error. The principle of law contained in the ap¬ 
pellants’ instruction No. 5 is supported by Gar gotta vs. 
TJ. S., 77 F. (2d) 977 (8th Cir.), and cases there cited. 

Appellants’ Instruction No. 8 (App. 23) 6 is based upon 
the fundamental principle that the burden of proving a 


* The Jury is instructed that under our system of law the only founda¬ 
tion for a verdict of guilty against the defendant Lewis is that the entire 
jury shall believe from the evidence, beyond a reasonable doubt, and to 
a moral certainty, that the defendant Lewis is guilty as charged in the 
indictment, to the exclusion of every probability of his innocence. You 
are, therefore, instructed that if the conduct of the defendant, upon a 
reasonable hypothesis, can be reconciled with his innocence, then you 
must find him not guilty, for the law is that the Government must 
establish the defendant’s guilt to the exclusion of every other reasonable 
hypothesis than that of the guilt of an accused. 

•The Jury is instructed that in criminal cases the entire burden of 
proof is upon the Government, from the beginning to the end of the 
trial, and this burden of proof never shifts from the Government to a 
defendant, and the defendant is not bound to explain anything, and his 
failure to explain anything connected with the case, cannot be considered 
by you as a circumstance tending to prove guilt. 
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criminal case rests upon the government from the begin¬ 
ning to the end, that this burden never shifts, and that the 
accused can stand or fall upon the weakness or strength of 
the prosecution’s evidence. 

The offered instruction was approved as framed in the 
case of Cole vs. State , 203 Ind. 616,173 N. E. 597. See also, 
Peo. vs. Munday , 280 Ill. 32, 117 N. E. 286, wherein it was 
stated: 

“No duty devolved upon plaintiff in error to call 
anyone as a witness. It was his privilege to produce 
witnesses and to make a defense or not, as he chose. 
The duty devolved upon the State to prove his guilt 
beyond all reasonable doubt before the jury were war¬ 
ranted in convicting him. . . 

“ . . . To say that it was the duty of plaintiff in 
error, under the law, to produce witnesses who were 
equally accessible to the State and who were supposed 
to be in possession of facts having a bearing upon the 
truth or falsity of the charge against him would be 
placing a burden upon him that the law does not re¬ 
quire or tolerate. Such a rule would be in conflict with 
tiie doctrine of the presumption of innocence.’* 

In V. S. vs. Gooding , 25 U. S. 460, 6 L. ed., 693, Mr. Justice 
Story stated that this proposition of law is “too plain for 
controversy.” 

Appellants’ Instruction No. 10 (App. 23) 7 was properly 
offered in the light of admissions made by certain prosecu¬ 
tion witnesses that they had violated the gaming laws of 
the District of Columbia. Not only did the Court deny thiB 
prayer, but it failed in any regard to touch upon the subject 
in its charge to the jury. Upon what basis the denial of this 
prayer can be justified is beyond the appellants’ compre¬ 
hension. 

T The Jury is instructed that certain witnesses in tills case have ad¬ 
mitted to violations of the gaming laws in the District of Columbia 
and that such may be considered in the respective instances as going 
to the credibility of the respective witnesses. 
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Appellants’ Instruction No. 13 (App. 24-25), 8 stated that 
the mere fact that the three defendants were jointly indicted 
raised no presumption that they were acting in concert, or 
that the burden of proving that they were not acting in 
concert was upon the appellants. It is submitted that the 
appellants were entitled to such an instruction so that there 
could not be in the minds of the jury any possible thought 
that because they were indicted together, they were engaged 
in a common enterprise. At no place in the Court’s charge 
as given is there anything touching upon the subject matter 
of the offered prayer. 

It is true that the Court advised the jury that an indict¬ 
ment cannot be considered evidence in the case, but the 
requested prayer was offered for an entirely different pur¬ 
pose, namely, that merely because different persons are 
tried together, there could be no inference drawn that they 
were engaged in the same criminal venture. 

In connection with this, and it is equally applicable to 
all other prayers which were offered and denied, it is well 
to recall the statement of this court in the case of Egan vs. 
U. S., 52 App. D. C. 384, 396, that: 

“The defendant is entitled to have the law of the 
case clearly and concisely stated to the jury, and it is 
error to refuse prayers which specifically state the law 
applicable to a certain branch of the testimony . . . 
and substitute for the offered prayers a charge which 
either does not cover the subject matter or present it 
in such a way as to confuse the jury.” 

* The Jury is instructed that there is no presumption that the defendant 
Lewis was acting in concert with the defendant OrtiOio Acolotti or the 
defendant Billed at the time and place in question, in managing, carry¬ 
ing on, promoting or advertising a lottery, nor is the burden upon the 
defendant Lewis to prove that he was not acting in concert with the other 
defendants, but on the contrary before the defendant Lewis can be held 
responsible for anything done by either or both of the other defendants 
in the District of Columbia, the government must prove beyond all rea¬ 
sonable doubt that the defendant Lewis was acting in concert with either 
or both of the other defendants. If the government has not made such 

S roof, you cannot hold the defendant Lewis responsible for anything 
one by the defendant Acolotti or Billed, or both. 
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This Court stated the same principle in the case of Mc¬ 
Afee vs. U. S., 70 App. D. C. 142, 105 F. (2d) 21. As was 
decided in Bruno vs. U. S., 308 U. S. 297, the appellants had 
the indefeasible right to have the jury told in substance 
what they asked the judge to tell it. 

Appellants’ Instruction No. 14 (App. 25) 9 is predicated 
upon the principle of law heretofore discussed that if the 
proof adduced by the prosecution established a multiplicity 
of offenses, then each of the appellants should be acquitted. 
The Court’s attention is directed to the discussion under 
points I and IV. See also Kotteakos vs. U. S., 328 U. S. 750 
and Paylor vs. U. S. (supra). 

In appellants’ Instruction No. 15 (App. 25), 10 it is 
pointed out that during the course of the trial, the prosecu¬ 
tion called numerous witnesses who refused to testify on 
the ground that their answers might tend to incriminate 
them. Not only did the Court refuse to grant prayer No. 15, 
but over the objection of appellants, it authorized the prose¬ 
cution (Tr. 1356-1358) to argue that the fact of these wit¬ 
nesses standing on their constitutional rights could be in¬ 
terpreted against appellants. The prosecution placed great 
emphasis in this regard (Tr. 1492-1498), and it is submitted 
that this is reversible error. 

In the case of Beach vs. U. S., 46 Fed. 754, Mr. Justice 
Field of the Supreme Court of the United States, sitting in 
the circuit, stated: 

The Jury is instructed that if it believes from the evidence that there 
is proof of different offenses instead of the single offense charged in the 
indictment, that its verdict should be “not guilty” as to the defendant 
William Lewis. 

” The Jury is instructed that on several occasions during the trial, 
witnesses declined to answer, on the ground that their answer might 
tend to incriminate them and, in this connection, you are advised that 
the law is that such refusal by those witnesses shall not in any way or 
manner be considered by you to the prejudice of the defendant Lewis, and 
that the question which the particular witness refused to answer, permits 
no inference of any kind, to be drawn by you therefrom, as against the 
defendant Lewis. 
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“No inference should have been permitted to have 
been drawn against the defendant because of the asser¬ 
tion of the witness of his right to protect himself. He 
was called by the government. If he had testified, his 
testimony might have been in favor of the defendant, 
though criminating himself. It might have entirely ex¬ 
onerated the defendant. To infer that the very opposite 
would have been or might have been the effect of his 
testimony, had it been given, was unwarranted/’ 

See Peo. vs. Black, 238 Pac. 374; Peo. vs. Kynette, et al., 104 
P. (2d) 794. 

Appellants’ Instruction No. 16 (App. 26) 11 was denied, 
although the instruction is predicated upon Section 22-1501, 
D. C. Code (1940 ed.), which specifically provides that pos¬ 
session of lottery slips or other evidence of lottery is prima 
facie evidence that the possessor thereof was concerned in 
carrying on a lottery at the place where the slips or other 
evidence were found The testimony in this case was that 
slips and other evidence, if the jury believes there was such, 
were found not in the District of Columbia, but in the State 
of Maryland. 

Therefore, it is submitted that the Court erred in denying 
the prayer offered. 

Appellants’ Prayer No. 17 (App. 26) 12 is founded upon 
the fact that the government offered no testimony that any 

u The Jury is instructed that under Title 22, Section 1501, of District 
of Columbia Code, possession of lottery slips or other evidences of lottery 
is prima fade evidence that the possessor thereof was, at such time 
ana at such place of possession, concerned in carrying on a lottery; the 
jury is further instructed therefore that the possession of lottery tickets 
or other evidence of lottery in the State of Maryland is presumed to be 
evidence of the carrying on or promotion of a lottery in the State of 
Maryland and not in the District of Columbia; if the jury so finds, then 
its verdict as to the defendant William Lewis should be “not guilty/ 

“There has been introduced in evidence testimony to the effect that 
certain telephone calls were made from the District of Columbia to the 
listed phone numbers at the house on Bladensburg Road, in the State of 
Maryland. There is no testimony presented by the Government estab¬ 
lishing any connection between those phone calls and the defendant 
Lewis. You are instructed, therefore, as a matter of law, that you are 
not to consider such evidence against the defendant Lewis. 


48 


of the telephone calls made to the establishment in Mary¬ 
land and received by the United States marshals after 
executing the alleged search warrant were connected with 
any of the appellants. The validity of this prayer is borne 
ont by the trial court’s own comment that the fact that a 
certain person may have a telephone does not make him 
responsible for any and all phone calls transmitted over 
that wire. (Tr. 880) 

b. The Court erroneously failed to include in his charge 
to the jury the substance of appellants’ requests for In¬ 
structions Nos. 6, 7, 12. 

(See Transcript, pages 1511-1535) 

The appellants’ requests for Instructions 6 and 7 (App. 
22) 18 were not covered in substance in the Court’s instruc¬ 
tions to the jury as the Court stated it would do. These two 
requests for instructions were approved by this Court in 
McAfee vs. U. S. (supra). In this McAffee case this Court 
in commenting upon the trial court instructing the jury in 
the usual manner concerning presumption of innocence and 
reasonable doubt, stated as follows: 

*‘The court did instruct the jury in the usual manner 
concerning the presumption of innocence and the con¬ 
tinuity of the same throughout the case until overcome 
by the evidence beyond a reasonable doubt, and the 
court told the jury that the indictment was not evidence 
and that the burden of proof was upon the government. 

“The jury is instructed that as a matter of law the burden of proof 
is always upon the prosecution to establish each and every element of 
the offense beyond a reasonable doubt. It is not sufficient to establish 
a probability through a strong one, arising from the doctrine of chance 
that the fact charged is more likely to be true than the contrary, but 
the evidence must establish the truth of the fact beyond a reasonable 
doubt. 

The jury is instructed as a matter of law that a defendant is pre¬ 
sumed to be innocent. He is not required to prove himself innocent 
or to produce evidence at all on that subject. In considering the testi¬ 
mony, you must consider it and view it in the light of this presumption 
with which the law clothes a defendant. It is a presumption that abides 
with him throughout the trial of the case until the evidence convinces 
each individual juror of his guilt beyond a reasonable doubt. 

(McAfee vs. U. S.) 
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But nowhere were the jury told that the defendant is 
not required to prove himself innocent or to produce 
evidence at all on the subject of his innocence. As a 
matter of strict logic, the jury might conclude from 
the fact that the defendant is presumed to be innocent 
and that the burden of proof is upon the government 
that he himself is not required to prove innocence or 
to produce evidence. But the mere fact that as a matter 
of logic the jury might reach such a conclusion is no 
assurance that it will. The jury is an untrained body 
and it is the duty of the court to make as clear as is 
possible just what the law is.” 

It should further be pointed out that although the Court 
advised counsel that it would grant the prayers requested 
in substance, an examination of the Court’s charge to the 
jury (Tr. 1511-1526) discloses that this was not done; on 
the contrary he told the jury, as will be more fully discussed 
hereafter, that the jury could infer facts prejudicial to 
the defendants because of their failure to call witnesses 
who were equally available to the government The impor¬ 
tance of requested instruction No. 6 further stands out by 
reason of the fact that the jury advised the trial court that 
they were being troubled by the weakness of the testimony 
connecting the three defendants in the alleged common en¬ 
terprise. The denial of these prayers is reversible error. 

With reference to the Court’s refusal to grant appellants’ 
request for Instruction No. 12, the Court stated that he 
would grant the requested instruction in substance. How¬ 
ever, a reading of the trial court’s charge to the jury shows 
conclusively that the Court did not charge properly on the 
question of accomplices (Tr. 1521,1522). See Egan vs. U. S., 
(supra); Freed v. U. S., 49 App. D. C. 392, 394. 

All appellants adopted all requests for instructions to 
jury offered by appellant Lewis (Tr. 1358). 
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VI 

The Court Erred In Announcing To The Jury The Law 

Of The Case 

a. The Court erroneously permitted the prosecution to 
argue to the jury that the jury could infer adversely to 
appellants the fact that certain prosecution witnesses 
asserted their Constitutional rights to refuse to testify. 

(See Transcript, pages 1356-1358,1492,1498-1499) 

The trial court not only refused to grant appellants’ re¬ 
quest for Instruction No. 15 heretofore discussed, but per¬ 
mitted the prosecution to argue that the jury has a right 
to infer that if the witnesses for the prosecution had not 
stood on their Constitutional rights and had answered the 
questions propounded, the answers would be unfavorable to 
the defendants (R. 1356-1358). The argument in this regard 
was made by the prosecution as appears in Tr. 1492, 1498- 
1499. Objection was made prior to the argument and also 
during the argument and the trial court overruled the 
objections. 

Again this Court is advised of what was suggested 
under point V, by Mr. Justice Field of the Supreme Court 
of the United States, sitting in the Circuit Court, who made 
the quoted strong pronouncement on this subject in Beach 
vs. U. 8. (supra). See also People vs. Black, supra, People 
vs. Kynette et al., supra, People vs. Munday, supra. 

It is respectfully urged to the Court that the trial judge’s 
action in this instance constitutes reversible error. 

b. The Court erred in instructing the jury that the jury 
could infer adversely to appellants, the failure of the 
appellants to call witnesses equally available to both 
sides, and in certain instances particularly available to 
the prosecution. 

(See Transcript, pages 410, 506,1247-1248). 
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The trial court in this regard charged the jury in its 
original instructions (Tr. 1522-1523) x and in one of its sup¬ 
plementary charges (Tr. 1561-1562). 2 The appellants con¬ 
tend that in the light of the adjudicated cases, these instruc¬ 
tions constitute reversible error. 

The leading case, and the case most often cited and quoted 
with reference to this proposition is Egan v. United States 
(supra). In that case this Court stated: 

“The general rule is that no such inference may be 
drawn by a jury because a party fails to call as a wit¬ 
ness one who is in a legal sense a stranger to him and 
is equally available to the other side, (citing cases) 
These parties had no legal relation to the defendant 
in this case, and were equally available to the govern¬ 
ment.” 

Another leading case governing this situation is Rostello 
v. United States, 36 F. 2d 899 (7th Circuit). In the Rostello 

1 “There is another rule of law that may be of help to you and that is 
pertinent to this case. If a witness is not produced who is {peculiarly 
available to one side or the other, then the jury has a right, if it wishes 
to do so—and it is entirely within the jury’s discretion—to draw the 
inference that the testimony of that absent witness, the witness who 
was not called, would be unfavorable to the party that has failed to call 
the witness, unless the absence of the witness is sufficiently accounted 
for or explained. 

“Bernice Franklin named certain persons who. she says, placed num¬ 
bers bets with Acalotti, or collected numbers bets for him. None of 
them have been called by the defense to contradict her testimony. You 
have a right, if you choose to do so—and that is entirely within your 
discretion—to draw the inference that if they had been called by the 
defense, their testimony would be unfavorable to the defense. 

“Bernice Franklin further testified that Acalotti laid off bets to Billeci 
and that they were in the habit of clearing their transactions in the 
office of one Herman Cohen. Herman Cohen has not been called by the 
defense to contradict the testimony of Bernice Franklin on this point; 
and you have a right, if you choose to do so—and it is entirely within 
your own discretion—to draw the inference that if Herman Cohen had 
been called by the defense, his testimony would have been unfavorable 
to the defense.” 

* “I am going to make some additional observations to you, ladies and 
gentlemen. I pointed out to you in my charge that the Government has 
offered certain evidence. I called your attention to the fact that the 
defendants personally did not have to take the stand, and that no infer¬ 
ence could be drawn against them from their failure to take the stand 
themselves, because that was one of their constitutional rights. 

“However, I call your attention to the fact that they had a right to 
call other witnesses and that they called none, to contradict the testimony 
of the Government witnesses, and that therefore the testimony of the 
Government witnesses stands uncontradicted.” 
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case, the defendant failed to call a co-defendant who had 
pleaded guilty at the end of the prosecution’s case, and was 
seated in the courtroom. In a very comprehensive opinion, 
that Court discussed this principle of law, quoted with ap¬ 
proval Egan v. United States (supra) and People v. Munday 
(supra), and went on to state as follows: 

“While there is some apparent conflict in the authori¬ 
ties, the general rule is that the omission or failure of 
a defendant in a criminal prosecution to call as wit¬ 
nesses those who could testify of their own knowledge 
to material facts raises no presumption of law that if 
called they would have testified unfavorably to him, but 
the jury may consider his failure to produce or to 
endeavor to produce such witnesses as a circumstance 
in determining his guilt, provided it is manifest that 
it is within the power of the accused to produce such 
witnesses and that such witnesses are not accessible to 
the prosecution. 


• ••••••• 


“It would seem that error through comment in argu¬ 
ment would not compare in significance with a charge 
by the court to that effect. The comment, after all, is 
an argument of counsel, upon the case as he sees it, and, 
if permitted, may be subject to comment by the other 
side, whereas the charge of the court is an authorita¬ 
tive direction to the jury. If such serious consequences 
attach to comment by counsel, how much more seriously 
consequential is a charge by the court. 

• ••••••• 


“Of course there are many instances where comments 
by counsel or charge by a court upon the unfavorable 
presumption to be drawn from failure to produce wit¬ 
nesses or papers were held to be proper. But it will 
generally be found that in most of them there is the 
element of the absent witness or papers being pecu¬ 
liarly within the control of the party whose failure to 
call or produce them is the subject-matter of the com¬ 
ment (Italics supplied). 
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“It is contended for the government that, even if the 
charge is erroneous, the judgments should nevertheless 
stand, because the guilt of appellants is so clearly 
apparent. 

“The charge complained of raised up against appel¬ 
lants a witness who, though silent, was probably more 
potent in securing the verdict against them than any 
item of evidence in the record.” 

Attention is also called to the case of Moyer v. United 
States, 78 F. 2d 624 (9th Circuit) in which the Court on 
this proposition states as follows: 

“Where, as in this case, the only witness available who 
was not called was equally accessible to both the prose¬ 
cution and the defendant on trial, the rule is that no 
unfavorable inference can be drawn against either the 
prosecution or the defense by reason of a failure to 
call such witness. 

“ Eganv . United States , 52 App. D. C. 384,287 F. 958; 
969; Grunberg v. United States (C.C.A.) 145 F. 81, 88; 
16 C. J. 541; Sacramento Suburban Fruit Lands Co. v. 
Boucher (C.CA.) 36 F. (2d) 912.” 

To affirm the action of the trial court on the point herein 
under discussion would be to deprive a defendant in a 
criminal case of his right of all presumptions and other safe¬ 
guards set up for the protection of an accused. If a jury 
can be told what the trial court stated in this case, there can 
be no such thing as a presumption of innocence upon which 
an accused can rely when charged with crime. To affirm 
the trial court, would be to establish a rule which would 
permit the jury to indulge in the presumption of guilt be¬ 
cause of an accused’s failure to call witnesses in his own 
defense. See People v. Munday (supra). See also McAfee 
v. United States (supra) in which this Court stated that 
the defendant is presumed to be innocent, that the burden 
of proof is upon the government , and that a defendant is not 
required to prove innocence or to produce evidence. It 
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must be remembered that the appellants did not take the 
stand to testify, nor did they introduce any evidence. They 
relied upon the deficiencies in the prosecution’s case. It 
must further be remembered that the witnesses about whose 
absence the trial court commented were witnesses who were 
at least equally available to the prosecution and some were 
in fact under subpoena by the prosecution. At least two of 
them (Herman Cohen and John Barnes) were present in 
court and identified by prosecution witnesses (See. App. 
27-28) (Tr. 410,1247-1248). It should further be noted that 
one of the witnesses to which the trial court had reference 
was a police officer of the Metropolitan Police Department 
and surely it cannot be contended that he was more avail¬ 
able to the appellants than to the prosecution. 

In fact, the prosecutor was permitted to ask the witness 
Bernice Franklin if the settling up of the lay-offs between 
Billeci and Acalotti in Herman Cohen’s office was in the 
apparent hearing of one Freddie Whiteoak; and was permit¬ 
ted by the Court to do so after the prosecutor explained: 
“that Freddie Whiteoak would then be another witness 
available to either side. ’ ’ (Tr. 506) It is noted that Freddie 
Whiteoak is one of the witnesses about whom the Court 
instructed the jury that they could infer adversely to appel¬ 
lants their failure to call witnesses equally available to both 
sides. 

The prejudice in what was done by the trial court in com¬ 
menting upon the failure of the defendant to call witnesses, 
in violation of the well-established rule herein discussed, is 
well demonstrated by the fact that the jury in reporting its 
disagreement to the court on several occasions stated that 
the most important matter troubling them was the weakness 
of the government’s case in connecting the three appellants 
in a single offense.lt should be noted that the cases of Graves 
v. U. 8., 150 U. S. 118, and United States v. WaXker Co., 152 
F. (2d) 612, cited by the appellee, in its reply to appellants* 
petition for bail, in connection with the point under dis- 
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cussion, do not sustain appellee T s contention, but on the con¬ 
trary, support the contention of appellants. 

c. The Court erred in its instructions to the jury on the 
subject of venue 

(See Transcript pages 1523-1524) 

The court in its charge (Tr. 1523-24) improperly charged 
the jury as to venue, partciularly when he told the jury that 
the law as provided for in Section 3237, Title 18, TJ. S. C. 
(supra) was applicable. The court’s pronouncement in this 
regard was at variance with the law in two respects. First, 
because the offense in this instance was not a continuing 
one as is contemplated in Section 3237 (supra) and secondly, 
because the offense charged in this case, although deemed 
an offense against the United States, was special legislation 
forming a part of the Code of Laws for the District of 
Columbia, and Section 3237 (supra) is not applicable to 
violations of the District of Columbia Code. 

As indicated under point V, Section 22-1501 of the District 
of Columbia Code (1940 ed.) is not applicable to either the 
State of Maryland or to the federal District of Maryland, 
and it is respectfully suggested to the court that there is no 
annotated case in which Section 3237 (supra) was made to 
apply except where the paticular crime was one under a 
general federal statute as distinguished from special legis¬ 
lation for the District of Columbia. See TJ. 8. v. Lombardo 
(supra), Brown v. TJ. 8. (supra). 

On the subject of venue, the court further erred in sug¬ 
gesting that Hie situation was analogous to a person stand¬ 
ing in Maryland and firing a gun across the line at somebody 
in the District of Columbia and indicating that the prosecu¬ 
tion of the crime might be in the District of Columbia. In 
this illustration the court did not demonstrate the factual 
picture as it exists in this case because the evidence showed 
that the things done were moving in the opposite direction 
from his illustration, namely, from the District of Columbia 
to Maryland. 
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d. The Court erred in its instructions to the jury on the 
definition of joint enterprise 

(See Transcript, pages 1516, 1520) 

The court in charging on the subject of joint enterprise 
(Tr. 1516) stated to the jury: 

“In other words, the defendants are charged with 
jointly carrying on this lottery known as the numbers 
game. It is necessarily implied that they did so in 
pursuance to a common intent and in pursuance of a 
previously formed design. Of course, intent and design 
cannot be proven directly, because no one can fathom 
and scrutinize the mental operation of another person. 
Intent and design may be inferred by the jury from 
circumstances, from things done, from things said, and 
from the surrounding circumstances. ’ 9 
and on page 1520, the court further said in its definition of 
joint enterprise: 

“It is necessary, of course, for the government to 
show that the defendants Accolotti, Billeci, and Lewis 
were connected together in jointly operating this enter¬ 
prise, that is, the lottery known as the numbers game. ,, 

These words failed to properly instruct the jury, but 
rather directed the jury that they could imply a joint enter¬ 
prise existed among the three appellants. As heretofore indi¬ 
cated under points I and V and as stated in Paylor v. U. 8. 
(supra), before the appellants or any of them could be found 
to have been engaged in a joint enterprise, the jury would 
have to believe beyond a reasonable doubt that the appel¬ 
lants engaged in a common purpose to violate Section 
22-1501 of the D. C. Code. Moreover, before a conviction 
could properly be had in this case, it was not sufficient that 
the appellants or any of them separately violated Section 
22-1501 of the D. C. Code, but the jury would have to further 
determine beyond a reasonable doubt that appellants vio¬ 
lated that section with a common purpose and under a 
common design. The court wholly failed to charge the 
jury that even if the jury believed beyond a reasonable doubt 
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that appellants violated this section separately they could 
not find the defendants guilty unless they further believed 
beyond a reasonable doubt that they had violated it as a 
part of a joint enterprise. 

e. The Court erred in telling the jury as a fact that there 
had been corroboration of the testimony of the witness 
Bernice Franklin 

(See Transcript, pages 821,1084,1518.) 

The court told the jury that “her testimony (Bernice 
Franklin) was corroborated by the testimony of Bernard 
King and Bose King, both of whom testified that they 
placed bets with the defendant Accolotti (Tr. 1518).” The 
testimony of Bernard King (Tr. 821) and Bose King (Tr. 
1084) does not corroborate the witness Bernice Franklin in 
the main. In the light of the manner of and the language of 
the court’s instructions, the jury must have been prejudiced 
against appellants when the court made these statements, 
which statements are not borne out by the record. 

The inescapable result of the court’s action in this regard 
was to impose its judgment on the jury on the aspect of 
corroboration, and thereby deprive the jury of its normal 
function. As stated in Bostello v. United States (supra) 
the comment of counsel • • * may be subject to comment 
by the other side, whereas the charge of the court is an 
authoritative direction to the jury and if such serious conse¬ 
quences attach to comment by counsel, how much more 
seriously consequential is a charge by the court 

The court’8 action in this instance falls squarely into the 
admonition pronounced by Lord Bacon and referred to in 
Smith v. United States, 55 App. D. C., 117, 119, 2 F (2d) 
919, wherein it is suggested that the judicial conduct should 
be “that you be a light to jurors to open their eyes, but not 
a guide to lead them by the noses.” 

/. The Court erred in its instructions to the jury as to the 
law on the testimony of an accomplice 
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(See Transcript, pages 1521-1522) 

The court in instructing the jury regarding the testimony 
of an accomplice (R. 1521-1522) stated: 

“I am required by law to state to you that the testi¬ 
mony of an accomplice should be received with care and 
scrutininzed with caution * • V* 

It is respectfully submitted that this is not a true state¬ 
ment of the law regarding the weight to be given to the 
testimony of an accomplice. The law on this point is stated 
in Egan v. United States (supra) as follows: 

“In many jurisdictions the law forbids the conviction 
of an accused upon the uncorroborated testimony of an 
accomplice but in this jurisdiction such a conviction 
may be sustained, provided the jury is admonished by 
the court that the testimony of an accomplice ought to 
he received unth suspicion, and with the very greatest 
care and caution. Freed v. U. S., 49 App. D. C. 392, 394 
396, 266 F. 1012,1014.” (Italics supplied.) 

This further illustrates the error of the court discussed 
under the previous point, wherein the court advised the jury 
as a fact that there was corroboration of the accomplice, 
Bernice Franklin. 

vn 

The Court Erred In Its Actions, Statements And Supple¬ 
mentary Instructions Which Accomplished a Coercion 
Of The Jury. 

a. The Court improperly indulged in inotations and gest¬ 
ures in delivering his instructions to the jury. 

(See Transcript, pages 1528,1560,1562) 

It is difficult to describe the improper and prejudicial 
manner of delivery of the various statements made by the 
court to the jury. Words cannot adequately suggest to this 
Court the emphasis and stress put upon the words delivered 
to the jury by the trial court and which demanded from 
counsel an immediate objection covering such manner of 
delivery, including intonations and gestures. To some 
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extent the intonations indulged in by the trial court can be 
described in his emphatic emphasis of principles that would 
be of benefit to the prosecution and detracted from prin¬ 
ciples that were supposed to be for the protection of the 
appellants. Moreover, in addition to the intonations, there 
were gestures indulged in by the court in a manner that were 
manifestly intended to emphasize principles of law that 
tended to cover the prosecution aspects. When principles 
of law enunciated by him which tended to protect the 
appellants were being given, there were no gestures indulged 
in by the court. Among the gestures and improper intona¬ 
tions indulged in by the trial court in giving his original and 
supplementary instructions to the jury were frequent lean¬ 
ings over towards the jury and pointing to them with his 
hand in a deliberate and emphatic manner, and raising his 
voice to indicate to the jury the special emphasis placed 
upon the particular points favorable to the prosecution. In 
fact, when the court gave its original charge to the jury 
and instructed them that they could render a verdict of 
guilty, he did so with great emphasis and crescendo but in 
telling the jury they could return a verdict of not guilty, 
the remarks of the court were barely audible. These types 
of actions by the trial court were objected to by appellants. 
The court replied (Tr. 1528): 

“Well, of course, all that was dealt with by the Court 
of Appeals in the Vinci case.” 

It is a fact that when the court gave one of its supple¬ 
mentary charges (Tr. 1562) in which reference was made to 
Morning v. D. C. t 254 U. S. 135, the trial court lifted himself 
partially out of the chair on which he was sitting and in the 
loudest tone indulged in by him in the course of the trial, and 
pointing his hand to the jury in an emphatic manner he 
instructed them, all to the prejudice of the appellants, which 
added to the prejudice created by the satement quoted from 
in the Homing case. It is, of course, not possible to 
demonstrate from the cold record the actual fact of the 
intonations and gestures above mentioned, but it is respect- 
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fully suggested to this Court that the fact of these things 
occurring, is confirmed by the response of the trial court 
itself as above quoted (Tr. 1528). It is also noted that 
counsel leaves no doubt in this case, as distinguished from 
the Vinci case, of the actuality of the occurrences. In the 
Vinci case, reported in 81 App. D. C. 386, 155 F (2d) 777, 
this Court stated that the bounds of propriety in this respect 
are very narrow and that it does not look with favor upon 
the actions therein complained about. The improper action 
of the trial court was not only indulged in when his original 
charge was given to the jury but also was indulged in each 
and every supplementary charge. 

5. The Court erred in discussions with the jury as to tele¬ 
phone communications suggested to have teen received 
by certain members of the jury. 

(See Transcript, pages 1555, 1557-1558, 1560-1561, 4, 23) 

This cause was submitted to the jury at noon on January 
25,1950, and at about 2:55 P. M., on January 26,1950, the 
court on its own motion recalled the jury, without being 
requested by them, and advised them that the court had 
received two notes from two members of the jury and 
stated to them partially as follows: (Tr. 1560-61) 

“Ladies and gentlemen of the jury, some time ago, 
a little over an hour ago, the Court received two notes 
from two different members of this jury, apprising the 
Court of the fact that each of the two jurors had re¬ 
ceived telephone calls from one or more persons. 
One of the telephone calls asked the juror to be lenient 
to one of the defendants, and the other telephone call 
to the other juror offered, shall I say, a bribe of $300 
for a not-guilty verdict; and it appears that the person 
that called declined to give his name. 

“The Court wishes to thank the two jurors who sent 
those notes to the Court for transmitting this informa¬ 
tion. The Court is not putting the names of the two 
jurors on the record, for the purposes of protecting 
them, but the Court has turned those two notes over to 
the United States Attorney and requested the United 
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States Attorney and the Federal Bnrean of Investiga¬ 
tion to make an investigation with a view to ascertain¬ 
ing who made those telephone calls, with an eventual 
view to prosecuting those persons. 

“So far as this case is concerned, however, it is your 
duty to ignore those calls and to proceed to find a ver¬ 
dict as though those calls had not been made. Your 
verdict, as I have said before several times, must be 
based on the law as the Court has given it to you, and 
on the facts as you find them from the evidence.** 

The appellants moved for a mis-trial on the basis that this 
communication by the court with the jury was so prejudicial 
that the jury could not render a fair and impartial verdict 
under the circumstances. 

This was the fifth occasion that the jury had been brought 
before the court without any request by the jury for further 
instructions of the court. After ascertaining from the 
foreman once again that no progress had been made towards 
a verdict the trial judge stated as follows: (Tr. 1561) 

“The Court will ask you to try again, and the Court 
will remind the two jurors who received those two 
telephone calls that those jurors must do their duty 
irrespective of those calls and forget they have received 
those calls.** 

The court then proceeded to give further supplementary 
charges to the jury, part of which has already been discussed 
in this brief, and a reference to the Homing case (supra) 
will be discussed in the next succeeding point. 

In the case of Mattox v. U.S., 146 U. S. 140 it is pointed 
out that: 

“• • • the jury should pass upon the case free from 
external causes tending to disturb the exercise of 
deliberate and unbiased judgment. Nor can any 
ground of suspicion that the administration of justice 
has been interfered with be tolerated. • • • 

“Private communications, possibly prejudicial, 
between jurors and third persons, or witnesses, or the 
officer in charge, are absolutely forbidden, and invali- 
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date the verdict, at least unless their harmlessness is 
made to appear.’* 

In Stone v. United States, 113 F. (2d) 70, 77, a case 
strikingly similar to the instant case in the things that oc¬ 
curred, the court said: 

“Any course is clearly illegal which would expose 
them to the danger of influence outside the court. If a 
single juror is improperly influenced, the verdict is as 
unfair as if all were • • • 

“The whole jury was exposed to and actually en¬ 
countered an outside disturbance.” 

On this subject it is interesting to observe that Mr. Judge 
Prettyman of this Court, sitting in the Fourth Circuit, 
pronounced in Rakes v. 27 . S., 169 F (2d) 739,745, as follows: 

“We are impelled to add a further word upon tins 
matter. The inviolability of the jury room from outside 
influence of any sort, actual or potential, is a prime 
necessity in the administration of justice. That un¬ 
qualified rule requires that if a person whether on the 
jury or not knows of such outside influence, or an at¬ 
tempt at it, he must at once report his information to 
the Court. The same rule requires that jurors are not 
to be harrassed in any manner because of a verdict they 
have rendered. If jurors are conscious that they will 
be subjected to interrogation or searching hostile in¬ 
quiry as to what occurred in the jury room and why, 
they are almost inescapably influenced to some extent 
by that anticipated annoyance.” 

The above-mentioned prosecution was the subject matter 
of previous consideration because of similar developments 
as is reported in United States v. Rakes, 74 Fed. Supp. 645, 
wherein District Judge Hutchinson stated as follows refer¬ 
ring to contacts with the jury: 

“It well may have been the final factor which put an 
end to lingering reasonable doubts entertained by one 
or more of the jurors. It may have been an unconscious 
influence but real. It was an influence which was highly 
improper, with no place in the proceeding and one 
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which cannot be accurately measured even by the per¬ 
son influenced.” See also Sunderland v. U. S., 19 F.(2d) 
202; Little v. U. S ., 73 F. (2d) 861. 

It should be noted in this regard (Tr. 1557-58) that the 
appellants through their counsel vigorously and vehemently 
denied that they either directly or indirectly had stimulated 
any of the calls or contacts whatsoever, which had been 
mentioned as having come to the jury, and moreover, dis¬ 
claimed any knowledge of such until same was first reported 
by the court. Each of the appelllants presently re-asserts the 
previously made disclaimer of any contact directly or in¬ 
directly, or knowledge of such alleged communications with 
the jury. In addition, it should be noted that there was an 
utter and complete lack of any evidence suggested to the 
trial court of a connection of any one of the appellants, 
directly or indirectly, with the said alleged communications. 

On this subject of contact with the jury, it is deemed 
appropriate to call attention to the fact that one of the notes 
written to the court by one of the jurors (Tr. 1555) indicates 
as follows: 

“Your Honor: I have been called by a lady and asked 
me to be light on Attilio Accolotti, as he already had one 
sentence. I asked her for her name and address and she 
hung up the receiver.” 

At the outset of this trial at a time when counsel for 
Acalotti had asked the trial judge to disqualify himself 
(Tr. 23), the court indicated (Tr. 4,23) that if the case were 
tried before him and Acalotti was convicted, that he would 
give a concurrent sentence to Acalotti who was then under 
sentence by the same judge in another case. This the trial 
judge actually did. It is quite apparent that Acalotti having 
acquiesced to trial before this trial judge under the commit¬ 
ment that the trial judge had made for a concurrent sent¬ 
ence, there was absolutely no reason for Acalotti to have 
occasioned any communication to a member of the jury 
allegedly asking that member to be light on him. 
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c. The Court erred in causing the jury to be returned to 
the court room on several occasions, without request by 
the jury; and in voluntarily giving them instructions 
the court failed to restate fundamental principles re¬ 
quired by law. 

(See Transcript, page 1537) 

Thise case was submitted to the jury at noon on January 
25, 1950. At 5:20 P. M., without a request from the jury, 
the court recalled the jury to inquire what progress they 
were making. The Foreman advised the court that things 
were not particularly encouraging. Upon further inquiry 
by the court the foreman of the jury stated that the problems 
troubling the jury “pertain particularly to the connection; 
the strength of the connection between the defendants is 
what causes the trouble.*’ (Tr. 1537) Thereupon, the court 
again advised the jury that it had to render a separate ver¬ 
dict as to each defendant and suggested a manner that might 
prove helpful to them. He then ordered them taken to 
dinner. 

The jury was again recalled to the court room at 9:00 P.M. 
without their request. The court inquired of the jury regard¬ 
ing their progress and was told by the foreman that the jury 
was in “extreme disagreement** (Tr. 1539). In asking the 
jury whether there was any particular question troubling 
them, the foreman stated in reply that “it is principally the 
type of evidence that causes the disagreement.** (Tr. 1539- 
40) Thereupon, the court instructed the jury as to the duties 
of the respective jurors insofar as giving consideration to 
the views and opinions of the other jurors concerned, and 
somewhat as contemplated in the so-called Allen Charge. 
However, this instruction was given with elaboration beyond 
the Allen Charge and again with emphasis by way of cres¬ 
cendo with respect to that part of the charge discussing the 
situation where the majority might be in favor of conviction, 
but in a low voice when discussing what the minority should 
do if a majority were in favor of acquittal. 
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At 10:15 P. M. the jury was again recalled to the court¬ 
room without their request, and counsel were advised that 
the court had received a note from the foreman of the jury 
stating “it is utterly impossible for this jury to reach a 
verdict. The individual opinions of the jurors become more 
solidified as time progresses.” (Tr. 1543) The court stated 
that it was not convinced of the impossibility of reaching a 
verdict and he admonished the jury to make additional 
endeavors, re-emphasizing what he had stated on several 
occasions in the original charge when the court said: 

“ * • • It is your duty to apply the law as the Con¬ 
gress has written it and as I have given it to you, irres¬ 
pective of whether you agree with the law or not • • • 
If you believe from the testimony that the defendants 
have committed the crime of which they are charged, 
then you must find a verdict of guilty, irrespective of 
whether the witnesses appealed to you or not 

“On the other hand, ii you do not believe that the 
defendants have committed the crime of which they 
are charged, then you must find a verdict of not guilty. 

“You must confine yourselves strictly to the question 
and ask yourself honestly, ‘Do I believe from the evi¬ 
dence I have heard at tins trial that the defendants 
have committed this crime?’ If you answer the question 
‘yes,’ you must find the defendants guilty. If your 
answer is ‘No,’ then you must find them not guilty. But 
it seems to me you must make additional endeavors to 
reach a verdict. • • • ” 

It should be pointed out here that there was nothing to 
indicate to the court that any member of the jury disagreed 
with the law of Congress or that any witness failed to appeal 
to any member of the jury. This was but another effort by 
the court to impose upon the jury his own opinion that the 
facts established the guilt of the appellants. This charge 
was objected to on the ground that it was compulsion and 
on the additional ground that the court did not include 
within this charge a restatement of the law as to presump¬ 
tion of innocence, burden of proof, and reasonable doubt. 
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The jury was then locked up for the night and was again 
called to the courtroom by the court without their request, 
at 11:20 A. M. the following day, when the jury advised the 
court that they were still in disagreement (Tr. 1554). 

Thereafter at approximately 2:55 P. M. the jury was 
again returned to the courtroom by the court without their 
request, at which time the following occurred after discus¬ 
sion by the court of the two notes received as described in 
the previous point. The court inquired of the foreman 
(Tr. 1561) as to what progress the jury was making and the 
foreman replied: “No progress.” The court: “No pro¬ 
gress?” and the foreman replied “No.” Thereafter the 
following occurred: 

“The Court will ask you to try again, and the Court 
will remind the two jurors who received those two tele¬ 
phone calls that those jurors must do their duty irres¬ 
pective of those calls and forget they have received 
those calls. 

“Iam going to make some additional observations to 
you, ladies and gentlemen. I pointed out to you in my 
charge that the Government has offered certain evi¬ 
dence. I called your attention to the fact that the 
defendants personally did not have to take the stand, 
and that no inference could be drawn against them from 
their failure to take the stand themselves, because that 
was one of their constitutional rights. 

“However, I call your attention to the fact that they 
had a right to call other witnesses and that they called 
none, to contradict the testimony of the Government 
witnesses, and that therefore the testimony of the 
Government witnesses stands uncontradicted. 

“I am going to make some additional remarks to you 
that were made by a judge in another case, where a 
somewhat similar situation arose, and the making of 
these remarks was approved by the Supreme Court of 
the United States in an opinion written by a great 
•judge, Mr. Justice Holmes. For the sake of the record 
I will say I refer to the case of Homing against the 
District of Columbia, 254 U. S. 135. 
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‘In a criminal case the court cannot peremptorily 
instruct the jury to find the defendant guilty. If the 
law permitted it, I would do so in this case. It is your 
duty under your oaths as jurors to accept as correct 
and be governed by the exposition of the law which 
I give you. 

‘In conclusion I will say to you that a failure by you 
to bring in a verdict in this case can arise only from a 
willful and flagrant disregard of the evidence and the 
law as I have given it to you, and a violation of your 
obligation as jurors/ ”. 

Counsel for appellants objected to this instruction and 
moved for a mistrial. 

With reference to the particular point under discussion, 
attention is called to the case of Berger v. U. S., 62 P. (2d) 
438, 440 (10th Circuit) where it was held: 

“We are further of the opinion that, where a court 
gives a supplemental charge of the character given in 
the instant case (even where it omits the inquiry as to 
how the jury stood numerically), it should again call the 
jury’s attention to the presumption of innocence, the 
burden of proof, and the requirement that guilt must 
be established beyond a reasonable doubt; and should 
state that it is the duty of each juror to perform his 
duty honestly and conscientiously according to the law 
and the evidence, and not to surrender his conscientious 
convictions. Such supplemental charges are calculated 
to wrongfully coerce the jury unless properly safe¬ 
guarded.” 

See also LeComte v. U. 8., 7 App. App. D. C. 16,22, where 
a statement by the trial court in its original charge some¬ 
what similar to that given in the supplemental charge here, 
required reversal by this Court. 

Attention is also called to the case of Cardinal v. U, 8., 50 
F. (2d) 166,172, wherein the court reversed a conviction in 
the following language: 

“Undoubtedly, taking his charge as a whole, the 
learned trial judge, actuated by the best of his motives, 
endeavored to hold the scales of justice level between 
government and defendants; but we cannot escape the 
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conviction, that in his zeal to avoid a mis-trial, partic¬ 
ularly by his supplemental charges, repeated at short 
intervals, generally without request from the jury, he 
unconsciously exercised undue pressure in securing a 
verdict. ,, 

It is to be noted that the supplementary charges given by 
the court in the Cardinal case (supra) were fairer state¬ 
ments of the law, and could not be considered as prejudicial 
as those given by the trial court in the instant case. 

d. The Court erred in directing language to the jury that 
coerced them to return a verdict of guilty. 

(See Transcript, pages 1561-1563) 

Under this point attention is referred to the quotation 
set forth above commencing on page 1561 of the transcript 
of record and ending at the top of page 1563. It is the con¬ 
tention of appellants that this is a direction by the trial court 
1 to the jury to have the jury find the appellants guilty. 

In connection with this unsolicited action of the trial court, 
attention is first directed to the Horning case (supra) as 
it was decided by this court in 48 App. D. C. 380, 384-5, 
wherein the following was stated: 

/ “But the foregoing charge must be read in the light 
of the case before us. It would hardly be contended that 
the charge could be upheld in a case where there was a 
material issue of fact for the jury to pass upon, or in 
the present case had defendant elected to refuse to 
testify, as was his rightjlmd rely upun the preyuftijpfadns 
which the law would thereby raise for his protection. 
But he waived even this right and unqualifiedly admit¬ 
ted every charge made against him, apparently relying 
upon the dereliction of the jury for relief. It is in this 
particular that the case of Masters v. United States, 42 
App. D. C. 350, Ann. Cas. 1916 A, 1243, relied upon 
chiefly by counsel for defendant, differs from the 
present case. We held in that case that error was com¬ 
mitted in refusing to admit certain testimony, which, 
if admitted, would have presented a sharp issue of fact 
for the jury. Here, it is conceded there is no issue of 
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fact; and the present decision, it must be remembered, 
rests solely upon that unique situation.” 

It is immediately apparent that the Horning case, as 
finally decided by the Supreme Court and mentioned by the 
trial court in the instant case, is not parallel to the instant 
case and offers no basis or justification for the charge given 
by the trial court. Here, the defendants did not testify, and 
did not offer any testimony. They further had pleaded not 
guilty and stood trial clothed with the presumption of in¬ 
nocence which required the prosecution to prove them guilty 
as charged, beyond a reasonable doubt. The result of the 
trial court charging them as herein shown actually directed 
the jury to return a verdict of guilty where the evidence was 
in dispute under their pleas of not guilty. Moreover, the 
jury was under the right to determine the credibility of 
witnesses and the truth or otherwise of the testimony of the 
accomplices, which under the law they had the duty to 
receive with suspicion and with the very greatest care and 
caution. Appropriate to this situation is the pronounce¬ 
ment by this court in }Smith v. U. S. {supra) where, in the 
face of such action by the trial court, it was stated “trial 
by jury would be an idle ceremony,” • • • and where the 
great admonition of Francis Bacon in forwarding the 
King’s patent to Mr. Sargent Hutton, carrying his appoint¬ 
ment as a justice of the Court of Common Pleas, ventured 
to advise him respecting his judicial conduct, in part as 
follows: 

0 

“That you be a light to the jurors to open their eyes, 
but not a guide to lead them by the noses.” 

This court very soundly indicated: 

“After three centuries, this advice remains as sound 
as when uttered.” 

See strong pronouncement of this Court in WxUiams 
v. U. 8. in 76 U. S. App. D. C. 299,301,131F (2d) 21. 

More recently this Court once again pronounced upon 
this subject in Sullivan v. U . 8. 10217, decided November 
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28, 1949, and in which case Mr. Judge Proctor stated as 
follows: 

“The expression of snch an opinion goes beyond the 
privilege of a judge to comment fairly on the facts. 
Comment upon evidence must be distinguished from 
expression of an opinion upon an ultimate issue deter¬ 
minative of guilt or innocence. The ill effect cannot be 
o ffset by instructing the jurors tEatthe court’s opinion 
is not binding on them and that t he y 7 are the sole judge s 
o rthe fau ts: Ft yet v. U.U., 11 F. 2d 7$7 ,708 (C.C.A. 
7tITiy20): W e think, as did this court in Smith v. U. S., 
2 F. 2d 919,921 (1924) 55 App. D. C. 117, that such state¬ 
ments have little, if any, tendency to undo the harm 
already done. The influence of the trial judge on the 
jury is of great weight, and his lightest word or intima¬ 
tion is received with deference and may prove control¬ 
ling. Quercia v. U. S., 289 U. S. 466,470, 77 L. Ed. 1321 
(1933). That is especially so in a criminal trial.” 

See also Wissel v. U. S., 22 F. (2d) 468; Cook v. U. S., 
14 F. (2d) 833; Weare v. U. S., 1 F. (2d) 617, 618 and 
Malaga v. U. S., 57 F. (2d) 821. 

There can be no doubt that the supplemental instructions 
given on this point amounted to a positive direction to the 
jury to return a verdict of guilty as to the appellants. 
To affirm this action of the trial court would abolish all the 
legal protections with which a defendant is clothed. The 
safeguards guaranteed by our law in a criminal trial 
would no longer exist; and trial by jury would be an inef¬ 
fective, futile and empty procedure and idle ceremony. 

Appellants suggest to the Court that there are other 
substantial errors disclosed by the record in this case, 
but they do not deem that discussion of those is necessary 
in the face of the positive errors that have already been 
demonstrated, and to urge those would be to impose on the 
time of this Court. 
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CONCLUSION 

The premises considered, it is sincerely urged to the 
Court that the judgment in this cause should be reversed. 

Respectfully submitted 

William H. Collins 
Bebnabd Margolius, 
Attorneys for Appellant 
William Lewis 

Myron G. Ehrlich 
Joseph Sitnick, 

Attorneys for Appellant 
, Frank Billed 

Charles E. Ford 
Attorney for Appellant 
Attilio Acalotti 
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1579 Filed in open conrt, Apr. 8, 1949. Harry M. Hull, 

Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

The Additional Grand Jury empaneled and sworn in 
May, 1948, charges: 

During the period from about June 1,1948, to about March 
25, 1949, within the District of Columbia, William Lewis, 
Attilio Acalotti, alias Ortillo Acolotti, and Frank Billeci, 
were concerned as owners, agents and clerks, and in other 
ways, in managing, carrying on, promoting and advertising 
a lottery known as the numbers game. 

George Morris Fay 
Attorney for the United 
States in and for the District 
of Columbia . 

A TRUE BILL 

Lionel V. Murphy 
Acting and Deputy Foreman 

1583 Filed Apr. 25,1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION FOR THE RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 

Attilio Acalotti, hereby moves this Court to direct that 
certain property of which he is the owner, a schedule of 
which is annexed hereto, and which on the day of March 26, 
1949, at the premises known as 90814th Street, N.W., Wash- 






2 


ington, District of Columbia, was unlawfully seized and 
taken from him by a deputy of the United States Marshal 
for this District, whose name is unknown to the petitioner, 
be returned to him and that it be suppressed as evidence 
against him in any criminal proceeding. 

The petitioner further states that the property was seized 
against his will and without a search warrant. 

Charles E. Ford 
Attorney for petitioner 
Columbian Building 
Washington, D. C. 

I hereby certify that I have this 25th day of April, 1949, 
served a copy of the foregoing motion on the United States 
Attorney for the District of Columbia. 

Chari.es E. Ford 
Attorney for petitioner 

• •••••••• 

1585 Filed May 6, 1949. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION FOB SUPPRESSION OF EVIDENCE 

The defendant, William Lewis, hereby moves this Court 
to suppress as evidence against him in any hearing or trial, 
property unlawfully seized and taken by deputies of the 
United States Marshall for the District of Columbia at 
premises known as 4310 46th Avenue, Blandensburg, Mary¬ 
land, on March 25, 1949, as well as any knowledge or in¬ 
formation gained from said property or from the unlawful 
search and seizure. Defendant states that by reason of the 
unlawful search and seizure, he is aggrieved. In support 
of this motion, defendant relies upon, and prays the Court 
to consider as part hereof, a motion to suppress and for 
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the return of the same property, filed in this Court in 
Criminal Action No. 466-49, which motion is now pending. 
The grounds and facts set forth in said motion are equally 
applicable herein. 

Defendant therefore moves that the ruling upon such 
motion be adopted as the ruling upon this motion and that 
the evidence and information unlawfully obtained be sup¬ 
pressed herein. 

William H. Collins 

Bebnabd Maegolius 

CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing motion 
& points & authorities was mailed, postage prepaid, to 
the United States Attorney, George Morris Fay, District 
Court House, Washington, D. C. this 6th day of May, 1949. 

Bebnabd Maegolius 

1586 Filed May 6, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION BY DEFENDANT WILLIAM LEWIS TO 
DISMISS THE INDICTMENT 

The defendant William Lewis moves that the indictment 
in this cause be dismissed on the following grounds: 

1. That the indictment containing one count fails to 
state an offense in law against the United States. 

2. The indictment is duplicitous. 

3. The indictment does not contain the elements of the 
offense intended to be charged and does not sufficientlv 
inform this defendant of what he must meet in preparation 
of his defense and is not sufficiently specific to nreclude the 
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possibility of this defendant being presecnted a second time 
for the same offense. 

4. This defendant is not legally apprised of the charge 
which he is called on to answer and the accusation contained 
in the count of the indictment is not so set forth that this 
defendant will be in a position successfully to interpose a 
plea of double jeopardy, if an attempt is made to try him 
again on the same charge. 

William H. Collins, 

844 Shoreham Building, 
Washington 5, D., C. 

Bernard Margolius, 

1406 G St., N.W., 

Washington 5, D. C. 

Attorneys for Defendant 
WiUiam Lewis. 

• •••••••• 

1589 Filed May 6, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION FOR BILL OF PARTICULARS 

The defendant William Lewis moves the Court for an 
order directing the United States Attorney to file or serve 
a Bill of Particulars with respect to the following matters 
on the ground that they have not been averred in the indict¬ 
ment with sufficient particularity to enable him to prepare 
his defense: 

1. How was he concerned as owner of the alleged lottery? 
And where in the District of Columbia was he engaged as 
owner of said lottery? And specifically on what dates be¬ 
tween January 1, 1948 and April 9, 1949? 

2. Under the count in this indictment, which of the defend¬ 
ants acted or was engaged as agent or clerk in the alleged 
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lottery, and at what place or places within the District of 
Columbia or elsewhere did he so act, and on what dates be¬ 
tween January 1,1948 and April 8,1949, were he and each 
of the other defendants active as agent or clerk! 

3. Which of the defendants were engaged otherwise than 
as owner, agent or clerk in carrying on, promoting and ad¬ 
vertising the alleged lottery ! At what place within the Dis¬ 
trict of Columbia or else where was this defendant and the 
other defendants so engaged and on what dates between 
January 1,1948 and April 8,1949! 

1590 4. Under the count of the indictment, what acts 

were performed by this defendant in “advertising” 
the alleged lottery; the dates of such acts and the specific 
place or places! 

5. Under the count of the indictment, whether the alleged 
lottery was carried on on each and every day from January 
1, 1948 to April 8, 1949! 

William H. Collins, 

844 Shoreham Building, 
Washington 5, D. C., 

Bebnabd Mabgolius, 

1406 G St., N.W., 

Washington 5, D. C., 

Attorneys for Defendant 
William Lewis. 

POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR BILL OF PARTICULARS 

1. Rule 7, Federal Rules of Criminal Procedure. 

2. Sixth Amendment to the Constitution of the United 
States. 
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3. And for other reasons that will more fully appear at 
the time this motion is heard. 

William H. Collins, 

Bernard Margolius, 

Attorneys for Defendant 
William Lewis. 

Copy of the foregoing motion and points and authorities 
mailed, postage prepaid, this 6th day of May, 1949, to Hon¬ 
orable G. Morris Fay, United States Attorney for the Dis¬ 
trict of Columbia, District Court House, Washington, D. C. 

William H. Collins. 

1591 Filed May 6, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION FOR THE RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 

The above named defendants, and each of them hereby 
move this Court to direct that certain property taken from 
them respectively and of which they are the respective 
owners, and which on March 25,1949, at the premises known 
as 4310 46th Avenue, Blandensburg, Maryland, was unlaw¬ 
fully seized and taken from them by deputies of the United 
States Marshal for the District of Columbia, be returned 
to them, and that the property and any knowledge gained 
therefrom, or from said searches, be suppressed as evidence, 
and it shall not be admissible in evidence in any hearing or 
trial 

The petitioners further state that the property was seized 
against their will and without authority of a valid search 
warrant. 

The petitioners further state that the search as made -of 
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them and the seizures of their respective properties were 
illegal, unlawful, and in violation of their constitutional 
rights, and they, and each of them, were arrested and are 
aggrieved by said unlawful searches and seizures, for the 
following reasons: 

1. The property was seized without authority of a valid 
search warrant. 

1592 2. The alleged search warrant, possessed by the 

Deputies to the United States Marshal, under which 
authority their persons were searched and their property 
seized, is insufficient on its face, in that, among other things: 
(a) It did not describe the premises which was searched 
under the search warrant (b) It was issued to unauthorized 
persons for service. 

3. The property seized was not that described in the 
alleged search warrant. 

4. There was no probable cause for believing the existence 
of grounds on which the search warrant was issued. 

5. The warrant was illegally executed. 

6. And for reasons that appear of record in certified copy 
of search warrant hereto annexed. 

7. And for other reasons as will appear more fully at 
the time of the hearing of this motion. 

Charles E. Ford 
Myron G. Ehrlich 
William H. Collins 
Bernard Margolius 
Attorneys for Petitioners 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

1. Search Warrant, District Court of the United States, 
District of Maryland, United States v. S. Stanton, et al, 
Commissioners Docket No. 2, Case No. 37. 
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2. Rule 41, Federal Rules of Criminal Procedure. 

3. Fourth and Fifth Amendments to the Constitution of 
the United States. 

4. The record in the case. 

Myron G. Ehblich 
William H. Collins 
Charles E. Ford 
Bernard Margolius 
Attorneys for Petitioners 

1593 Copy of foregoing Motion For The Return Of 
Seized Property And The Suppression Of Evidence mailed 
postage prepaid this Sixth day of May, 1949, to Honorable 
G. Morris Fay, United States Attorney for the District of 
Columbia, District Court House, Washington, D. C. 

Myron G. Ehrlich 

1594 DISTRICT COURT OF THE UNITED STATES 

DISTRICT OF MARYLAND 


Commissioner’s Docket No. 2; Case No. 37 


UNITED STATES OF AMERICA 


v. 

S. STANTON, ET AL, AND THE DETACHED BUNGA¬ 
LOW BUILDING LOCATED AT 4310 46TH AVE., 
OTHERWISE KNOWN AS 47TH AND UPSHUR ST., 
COLMAR MANOR, MD. 


SEARCH WARRANT 


To W. Bruce Matthews, U. S. Marshal, or any other official 
authorized to serve same. 
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Affidavit having been made before me by Bernice Frank¬ 
lin that she (has reason to believe) that (on the premises 
known as) a detached bungalow building located at 4310 
46th Ave., otherwise known as 47th and Upshur St., Colmar 
Manor in the District of Maryland, there is now being con¬ 
cealed certain property, namely property designed and in¬ 
tended for use in the violations of Title 22, Section 1501 of 
the District of Columbia Code and which has been used as 
the means of violating said section of the District of Colum¬ 
bia Code, this property includes but is not limited to gambl¬ 
ing paraphernalia and equipment such as is used in carrying 
out a lottery known as the Numbers game, including but 
not limited to hit sheets, numbers tickets, and memoranda 
of sales of chances on the numbers game, “K” books, news 
service ticker, and ticker tape recordings. And as a result 
of the affidavit of Wilfred Barrett which is attached to and 
made a part of the application for this search warrant and 
my questioning of said applicant in connection therewith. 
And as I am satisfied that there is probable cause to be¬ 
lieve that the property so described is being concealed on 
the (premises) above described and that the foregoing 
grounds for application for issuance of the search warrant 
exist. 

You are hereby commanded to search forthwith the 
(place) named for the property specified, serving this war¬ 
rant and making the search and if the property be found 
there to seize it, leaving a copy of this warrant and a receipt 
for the property taken, and prepare a written inventory of 
the property seized and return this warrant and bring the 
property before me within ten days of this date, as required 
by law. 

Dated this 25th day of March, 1949. 

[Seal] 

F. Archie Meatyaed, Jr. 

U. 8. Commissioner 
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1596 4310 46th St. Snags Lewis 

Evidence taken by U. S. Marshals on March 25,1949: 

L Printing Calculator Adding Machine. 

2. Remington Rand Adding Machine. 

3. Various betting numbers slips. 

4. Envelopes, notebooks and various numbers slips. 

4a Various betting numbers and slips. 

5. Remington Adding Machine. 

6. Paper bag containing numbers slips and small brown 
envelopes in which are enclosed numbers slips. 

7. Small paper bag containing groups of numbers slips. 

7A Groups of numbers slips, bound by paper clips and 

rubber band. 

8. Paper bag containing money. 

9. Paper bag containing small brown envelopes some of 
which contained money and some number slips. 

10. Paper bag containing numerous bundles of numbers 
slips. 

11 . 

12. Envelopes containing money and numbers slips, and 
paper bag containing numbers slips. 

13. Paper bag containing numbers slips. 

14. Paper bag containing brown envelope of money and 
money rolled in coin counters. 

15. Cigar box containing coin counters of money, and 
slips of paper with betting information. 

16. 

17. 

18. Canvas bag from which money was taken. 

19. Bank coin envelopes. 

20. Box of Cards containing numbers on the card and 
words combination and straight. (Rotary Cut Cards) 

21. Box of Cards containing numbers on the card and 
words combination and straight. (Rotary Cut Cards) 

22. Two composition note books, containing lists of 
numbers. 
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1597 23. Miscellaneous slips of paper. 

24. Leather portfolio containing numbers slips and 
pertinent information on Communists. 

25. Envelope containing loose-leaf note-book—spiral note¬ 
book of numbers bets. Long scratch pad. 

25. Used adding machine tape. 

27. Bemington Adding Machine. 

27a Registration card of William ‘ ‘ Snags ’ ’ Lewis, 1949 
Cadillac. 

28. Canvas bag that contained money. 

29. Paper bag of numbers tickets. 

30. Paper bag containing numbers tickets. 

31. Canvas bag that contained money. 

32. Steyr automatic revolver with clip. 

33. .38 police positive special Colt revolver Serial No. 
393384. 

34. 6 .38 bullets found in chamber of Colt. 

35. 14 .38 bullets found in glass jar. 

36. Envelope containing photographs of Snags Lewis and 
others. 

37. Paper bag containing numbers slips. 

38. Black loose-leaf note book containing figures. 

39. Large brown paper bag containing number slips. 

40. Remington Rand Adding Machine. 

41. Paper Bag which probably contained money. 

42. Calendar from wall containing number quotations. 

43. Remington Rand Adding Machine. 

44. Remington Rand Adding Machine. 

45. Remington Rand Adding Machine. 

46. Remington Rand Adding Machine. 

47. Envelopes containing numbers and slips—roll of add¬ 
ing machine tape. 

48. Pink and white cards listing numbers and words com¬ 
bination and straight. 

49. White cards containing heading effective now, and 
various numbers. 

50. One box of Rotary Cut Cards—Containing heading 
effective now, and various numbers. 
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51. Cards containing various numbers bets informa¬ 
tion. 

1598 52. Aviator playing cards. 

53. Yellow cards containing numbers bets informa¬ 
tion. 

54. Remington Adding machine. 

55. Remington Adding Machine. 

56. Remington Adding Machine. 

57. Wire basket containing covers from Washington and 
Hyattsville-Berwin Telephone Directories, box of 
cards containing numbers. Two photographs of “Easy 
Chance” and miscellaneous papers. 

58. Ticker and (a) Ticker tape re-wind (b) ticker tape 
feeder. 

59. Remington Adding Machine. 

60. Extension telephone with cord. 

61. William Armstrong Scratch sheet. 

62. Memorandum pad containing miscellaneous notes. 

63. Memorandum pad containing miscellaneous notes. 

64. Cigar box containing miscellaneous papers, upon 
which are written various numbers. 

65. Long white scratch pad. 

66. Alien-Wales Adding Machine. 

67. Small brown envelope, from which money was taken. 

68. Personal papers taken off Fulton J. Mitchell. 

69. Bullets and papers taken off person Edward L. 
Hurkle. 

70. Personal papers taken off Annis Wyche. 

71. Personal papers taken off Fred. Sutton. 

72. Personal papers taken off Ellis Solet. 

73. Personal papers taken off Bernard J. Delnegro. 

74. $26,084.01 (cash) taken from premises and persons 
on premises. 
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1599 STATE OF MARYLAND CITY OF BALTIMORE 
TO WIT: 

I, CHARLES W. ZIMMERMAN, Clerk of the United 
States District Court for the District of Maryland, do 
hereby certify that the aforegoing is a true copy of the 
Search Warrant and return thereon, which was filed by 
United States Commissioner F. Archie Meatyard, Jr., in 
Case No. 22238 Commissioners Docket, on the 4th day of 
April, 1949, in said District Court. 

IN TESTIMONY WHEREOF, I hereunto set my hand 
and affix the seal of said District Court this 4th day of 
May, 1949. 

Chas W. Zimmerman 
Clerk United States District 
Court for the District of Mary¬ 
land 


1601 Filed June 15,1949. Harry M. Hull, Clerk. 

AFFIDAVIT FOR SEARCH WARRANT 

Before F. Archie Meatyard, Jr. (Name of Commissioner), 
7240 Wisconsin Ave., Bethesda 14, Maryland (Address of 
Commissioner). 

The undersigned being duly sworn deposes and says: 

That she has reason to believe that on the premises known 
as: 4310 46th Ave., (otherwise known as 47th and Upshur 
St., Colmar Manor), there is now being concealed certain 
property, namely property designed and intended for use 
in the violations of Title 22, Section 1501 of the District of 
Columbia Code and which has been used as the means of 
violating said section of the District of Columbia Code, 
this property includes but is not limited to gambling para¬ 
phernalia and equipment such as is used in carrying out 
a lottery known as the numbers game, including but not 
limited to hit sheets, numbers tickets, and memoranda of 
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sales of chances on the numbers game, “K” books, news 
service ticker tape recordings. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 

Affidavit of Bernice Franklin attached hereto and made 
a part hereof. 

Certified to be true copy of original. 

S/ F. Archie Meatyard, Jr. 


[Seal] 


S/s Bernice Franklin 
Signature of Affiant 


Sworn to before me, and subscribed in my presence, 
March 25,1949. 


S/s F. Archie Meatyard, Jr. 
United States Comm’s. 


1630 AFFIDAVIT OF BERNICE FRANKLIN 

STATE OF MARYLAND: 

MONTGOMERY COUNTY: ss: 

I, Bernice Franklin, being first duly sworn according to 
law on oath depose and say that I reside in Suitland, Mary¬ 
land, and during the years 1948 and 1949 have been inti¬ 
mately and closely acquainted with one Ortillo Acolotti 
who resides in the District of Columbia at 908 14th Street, 
N.W. During the period of time aforesaid while I knew 
Ortillo Acolotti he was a book maker engaged in business 
in the District of Columbia at his aforesaid home address 
and other parts of the District of Columbia particularly 
the general neighborhood of Thomas Circle, Washington, 
D.C. 

In this book making business said Ortillo Acolotti took 
bets and wagers both on horse races and on the lottery 
game commonly known as and called “Numbers.” During 
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this same aforesaid period as a result of my close acquaint¬ 
ance with said Ortillo Acolotti, I learned about and was 
informed by him of many pertinent details as to the manner 
in which he conducted his book making business in Wash¬ 
ington, D. C. For example, said Ortillo Acolotti informed 
me that when he desired to lay off any of his numbers bets, 
(on either the numbers or the horse races) as book makers 
commonly do, he would usually lay off such numbers bets 
at around 3 KX) P.M. each day to a man known as “Frankie” 
whose last name I have never been able to learn although 
as I shall subsequently state, I did have occasion to talk 
to him over the phone and to meet him in Acolotti’s 
presence on many occasions. In connection with the laying 
off of numbers bets said Acolotti informed me that he 
usually laid off from $150 to $200 per week to this man 
“Frankie” and these lay off numbers bets were usually 
settled on a weekly basis. On frequent occasions at the 
request of Ortillo Acolotti I personally laid off numbers 
bets on the numbers which he, Acolotti, had taken in the 
District of Columbia to this man “Frankie”; I was intro¬ 
duced by Acolotti to the man “Frankie” and was present 
on many occasions when Acolotti and “Frankie” were settl¬ 
ing up the weekly account in connection with the numbers 
bets which Acolotti had laid off to “Frankie.” During 
the aforementioned period in 1948 and the early part of 
1949, while I knew Ortillo Acolotti intimately I was in¬ 
formed by Acolotti that in case he desired to lay off a 
numbers bet to “Frankie” prior to 3:00 pjn. on any day 
that he, Acolotti, could reach “Frankie’s” organization 
by calling telephone numbers Union 6781 and Union 7284, 
in the District of Columbia. I also learned from statements 
made to me during this same period by Acolotti that these 
two telephone numbers were located in a gambling place 
where a telegraphic sporting news ticker which is used to 
disseminate sporting and racing news was maintained. Dur¬ 
ing this same period of time and in connection with Ortillo 
Acolotti’s book making business in the District of Columbia 
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whenever he would call the aforesaid “Fr anlri p” in con¬ 
nection with the laying off of numbers bets he would always 
say “T—Calling for 31.” On the occasions when I called 
“Frankie” at Acolotti’s request in connection with the 
laying off of numbers bets for Acolotti to “Frankie,” at 
Acolotti’s instruction I used the same symbol and formula 
in calling “Frankie” or his organization. On the occasions 
which I called “Frankie” for this purpose the party answer¬ 
ing would acknowledge the symbol or formula “T—Calling 
for 31”) and then the amount of the lay off numbers bets 
would be given. On these occasions when I called 
“Frankie” for this purpose and at the request of Acolotti 
I could always hear a hum of activity on the other end of 
the line. I heard many voices at the other end of the line 
and numerous machines being used and clicking. 

During the time in 1948 and early 1949, when I knew 
Ortillo Acolotti and likewise knew the man “Frankie” I 
was in the presence of Frankie on numerous occasions in 
the District of Columbia and heard him state that his 
organization was headed by, and that he “Frankie” was 
working for a gambler known as William (Snags) 
Lewis. 

1631 On March 8, 1949, in the District of Columbia 
and in the presence of Government agents I placed a 
telephone call which was monitered by them to telephone 
Union 6781... When the party on the other end answered 
the telephone I said, “T—Calling for 31, what do you make 
it?” The answering party, a man, said “488.” I know that 
that was the number which hit and one which bets were paid 
off in the numbers business in the District of Columbia 
for that particular day. 

The man known to me as “Frankie” whom I have hereto¬ 
fore referred to in this affidavit as being the man whom 
Ortillo Acolotti did business with in laying off his numbers 
bets and with whom I did business with in the same connec¬ 
tion at Acolotti’s request, and whose further name or 
names I do not know and was never able to learn, is a white 
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man around 45 years of age, about 5 Feet 4 inches in height, 
of very slight build, has slick black hair and brown eyes, one 
of which has a cast. 

(signed) Bernice Franklin 

STATE OF MARYLAND: 

MONTGOMERY COUNTY: SS 

I, Bernice Franklin, have read the aforegoing affidavit 
subscribed above by me and verily believe the contents of 
and statements contained therein to be true. 

(signed) Bernice Franklin 

Subscribed and sworn to before me this 25th day of 
March, 1949. 


[Seal] 


(signed) F. Archie Meattaed, Jr. 
U. S. Commissioner 


1632 STATE OF MARYLAND: 

COUNTY OF MONTGOMERY: 


I, WILLIAM F. WOLFE, being first duly sworn accord¬ 
ing to law on oath depose and say that I am an employe 
of the Chesapeake and Potomac Telephone Company of 
Baltimore City, W. W. I have examined the records of the 
Chesapeake and Potomac Telephone Company, particularly 
the records pertaining to telephone number Union 7284, 
and I find from these records that the subscriber to whom 
Union 7284 is listed is one Gilbert Stanton, 4310 46th 
Avenue, Bladensburg, Maryland. I have further examined 
the records of this Company and find that the subscriber 
to whom Union 6781 is listed is Mrs. Allen Simonds, 4310 
46th Avenue, Bladensburg, Maryland. 


(signed) William F. Wolfe 
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Subscribed and sworn to before me this 25th day of March, 
1949 

[Seal] 

(signed) F. Archie Meatyard, Jr. 

U. S. Commissioner 

MOTION FOE BILL OF PARTICULARS 

The defendants move the Court to require the attorney 
for the Government to file a Bill of Particulars, for the 
following reasons: 

1. The indictment fails to contain a plain, concise, and 
definite written statement of the essential facts, in that, it 
fails to show which of the defendants is the owner, which is 
the agent, or which is the clerk as alleged in the indictment. 
It further fails to show in what manner and on what dates 
each defendant carried on the said alleged lottery; fails to 
show in what manner each defendant advertised the said 
alleged lottery; fails to show in what place or places within 
the District of Columbia that the defendants managed, 
carried on, or promoted a lottery. 

2. The indictment contains mere conclusions of law and 
fails to set out the essential facts. 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

1. Rule 7—Federal Rules of Criminal Procedure. 

2. Sixth amendment to the United States Constitution. 

3. And for other reasons that will more fully appear at 
the time at which this motion is heard. 

Ford and A leper 
Attorneys for defendants 
Columbian Building 
Washington, D. C. 

By: H. Clifford Allder 

1602 I hereby certify that I have this 15th day of June, 
1949, mailed a copy of the foregoing Motion for Bill of 
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Particulars to the United States Attorney for the District 
of Columbia. 

H. Clifford AT/r/mra 

1612 Filed Jan. 6, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTION FOR DISCOVERY AND INSPECTION, OR 
OTHER APPROPRIATE RELIEF 

1. The defendant moves the Court to allow him to examine 
the United States Attorney as to the nature and extent of 
information secured by the prosecution in violation of Sec¬ 
tion 605 of the Communications Act of 1934, and to allow 
the defendant to further examine the prosecution as to the 
use to which it has put the information so obtained, which 
information and use thereof the prosecution intends to use 
in evidence against him. 

2. The defendant further moves the Court to order the 
United States Attorney to permit the defendant to inspect 
and copy or photograph all tangible objects seized as a 
result of information obtained in violation of Section 605 
of the Communications Act of 1934, which objects the 
prosecution intends to use in evidence against him. 

3. These inquiries and inspection are material to the 
preparation of the defense of this defendant and the request 
is a reasonable one. 

Myron G. Ehrlich 

Attorney for Frank Billed 

416 Fifth Street, N.W. 

Washington, D. C. 

Copy served on United States Attorney on January 6, 
1950. * 

Myron G. Ehrlich 

Attorney for Defendant 

• •••••••• 
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1629 DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MARYLAND 


Commissioner’s Docket No. 2. Case No. 37. 


UNITED STATES OF AMERICA, 


v. 

S. STANTON, ET AL, AND THE DETACHED BUNGA¬ 
LOW BUILDING LOCATED AT 4310 46TH AVE., 
OTHERWISE KNOWN AS 47TH AND UPSHUR ST., 
COLMAR, MD. 


1633 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 1 

The jury is instructed to return a verdict of “not guilty” 
as to the defendant William Lewis. 

1634 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 2 

The jury is instructed that mere presence at the scene 
of the raid in the State of Maryland in this case cannot be 
considered by you to support alleged violation of the 
gaming laws of the District of Columbia and is not a basis 
upon which to predicate guilt. 
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1635 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 3 

The Jury is instructed that maintainig a gaming estab¬ 
lishment in the State of Maryland, is not a violation of the 
laws of the District of Columbia, and if the Jury believes 
that the premises in Maryland was a gaming establishment, 
with which the defendant Lewis was connected, that fact, 
standing alone, is not sufficient to establish the defendant’s 
guilt of the charge for which he stands indicted, and unless 
you believe that the defendant Lewis participated in the 
operation of the lottery charged in the indictment, your 
verdict, as to the defendant Lewis, must be not 
guilty. 

1636 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 4 

The jury is instructed that an essential element of proof 
under the indictment in this case that the prosecution is 
burdened with proving, is venue, that is proving that the 
crime alleged in the indictment was committed in the Dis¬ 
trict of Columbia. 

1637 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 5 

The Jury is instructed that under our system of law the 
only foundation for a verdict of guilty against the defendant 
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Lewis is that the entire jury shall believe from the evidence, 
beyond a reasonable doubt, and to a moral certainty, that 
the defendant Lewis is guilty as charged in the indictment, 
to the exclusion of every probability of his innocence. You 
are, therefore, instructed that if the conduct of the defend¬ 
ant, upon a reasonable hypothesis, can be reconciled with 
his innocence, then you must find him not guilty, for the 
law is that the Government must establish the defendant’s 
guilt to the exclusion of every other reasonable hypothesis 
than that of the guilt of an accused. 

1638 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

DEFENDANT LEWIS* INSTRUCTION NO. 6 

The jury is instructed that as a matter of law the burden 
of proof is always upon the prosecution to establish each 
and every element of the offense beyond a reasonable doubt. 
It is not sufficient to establish a probability though a 
strong one, arising from the doctrine of chance that the 
fact charged is more likely to be true than the contrary, but 
the evidence must establish the truth of the fact beyond 
a reasonable doubt. 

1639 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS* INSTRUCTION NO. 7 

The jury is instructed as a matter of law that a defendant 
is presumed to be innocent. He is not required to prove 
himself innocent or to produce evidence at all on that sub¬ 
ject. In considering the testimony, you must consider it 
and view it in the light of this presumption with which the 
law clothes a defendant. It is a presumption that abides 
with him throughout the trial of the case until the evidence 
convinces each individual juror of his guilt beyond a reason¬ 
able doubt. 

(McAfee vs. U. S.) 
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1640 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 8 

The Jury is instructed that in criminal cases the entire 
burden of proof is upon the Government, from the beginning 
to the end of the trial, and this burden of proof never shifts 
from the Government to a defendant, and the defendant is 
not bound to explain anything, and his failure to explain 
anything connected with the case, cannot be considered by 
you as a circumstance tending to prove guilt. 

1641 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 9 

The jury is instructed that if they determine the fact to 
be that any witness has testified falsely about any material 
fact concerning which he could not reasonably have been 
mistaken, you have a right to disregard any or all of said 
witness’s testimony. 

1642 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 10 

The jury is instructed that certain witnesses in this case 
have admitted to violations of the gaming laws in the Dis¬ 
trict of Columbia and that such may be considered in the 
respective instances as going to the credibility of the 
respective witnesses. 


24 


1643 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 11 

The jury is instructed that the testimony of the witness 
Bernice Franklin is not to be considered as against the de¬ 
fendant William Lewis. 

1644 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 12 

The Jury is instructed that in order to convict the de¬ 
fendant Lewis in this case, the Jury must be satisfied, 
beyond a reasonable doubt that he acted together with the 
other defendants in the commission of the same offense. 
It is necessary, therefore, for you to find, as a fact, beyond 
a reasonable doubt, that the lottery alleged in the indict¬ 
ment was carried or in pursuance of a common intent, and in 
pursuance of a previously formed design, in which the minds 
of all the defendants united and concurred. If you are not 
satisfied of this, then your verdict must be not guilty. 

1645 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 13 

The Jury is instructed that there is no presumption that 
the defendant Lewis was acting in concert with the defend¬ 
ant Ortillio Acolotti or the defendant Billeci at the time and 
place in question, in managing, carrying on, promoting or 
advertising a lottery, nor is the burden upon the defendant 
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Lewis to prove that he was not acting in concert with the 
other defendants, bnt on the contrary before the defendant 
Lewis can be held responsible for anything done by either 
or both of the other defendants in the District of Columbia, 
the government must prove beyond all reasonable doubt that 
the defendant Lewis was acting in concert with either or 
both of the other defendants. If the government has not 
made such proof, you cannot hold the defendant Lewis 
responsible for anything done by the defendant Acolotti 
or Billeci, or both. 

1646 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 14 

The jury is instructed that if it believes from the evidence 
that there is proof of different offenses instead of the single 
offense charged in the indictment, that its verdict should 
be “not guilty” as to the defendant William Lewis. 

1647 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 15 

The Jury is instructed that on several occasions during 
the trial, witnesses declined to answer, on the ground that 
their answer might tend to incriminate them and, in this 
connection, you are advised that the law is that such refusal 
by those witnesses shall not in any way or manner be con¬ 
sidered by you to the prejudice of the defendant Lewis, and 
that the question which the particular witness refused to 
answer, permits no inference of any kind, to be drawn by 
you therefrom, as against the defendant Lewis. 
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1648 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 16 

The jury is instructed that under Title 22, Section 1501, of 
District of Columbia Code, possession of lottery slips or 
other evidences of lottery is prima facie evidence that the 
possessor thereof was, at such time and at such place of 
possession, concerned in carrying on a lottery; the jury is 
further instructed therefore that the possession of lottery 
tickets or other evidence of lottery in the State of Mary¬ 
land is presumed to be evidence of the carrying on or pro¬ 
motion of a lottery in the State of Maryland and not in the 
District of Columbia; if the jury so finds, then its verdict 
as to the defendant William Lewis should be “not guilty.” 

1649 Filed Jan. 25,1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFENDANT LEWIS’ INSTRUCTION NO. 17 

There has been introduced in evidence testimony to the 
effect that certain telephone calls were made from the Dis¬ 
trict of Columbia to the listed phone numbers at the house 
on Bladensburg Road, in the State of Maryland. There 
is no testimony presented by the Government establishing 
any connection between those phone calls and the defendant 
Lewis. You are instructed, therefore, as a matter of law, 
that you are not to consider such evidence against the de¬ 
fendant Lewis. 
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1650 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 47649 Criminal 


THE UNITED STATES, 
vs. 

WILLIAM LEWIS, ET AL. 


THE PRESIDENT OF THE UNITED STATES To 
James T. Trice, 638 Princeton Place, N.W., Washington, 
D. C.; Robert L. Williams, 131312th St, N.W., Washington; 
John Barnes, Wearley’s Sea Food Restaurant, 41812th St., 
N.W., Washington; C. Monroe Baile, Associated Contract¬ 
ors, Inc. 1514 Benning Road, N.E., Washington; Bernice 
Franklin, 1750 16th St., N.W., Washington, D. C.; Downey 
Rice, 1025 Connecticut Ave., N.W., No. 200, Washington, 
D. C. 

You are hereby commanded to attend the said court on Mon¬ 
day, January 9,1950 at 9:30 o ’clock ajn., to testify on behalf 
of the United States, and not depart the court without leave 
of the Court or District Attorney. 

Witness: 

The Honorable Bolitha J. Laws, Chief Judge of said 
court, this 6th day of December AJD., 1949. 


Harry M. Htjll, 
Clerk 
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1651 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 476-49 Criminal 


THE UNITED STATES, 
vs. 

WILLIAM LEWIS, ET AL 


THE PRESIDENT OF THE UNITED STATES TO 
Herman Cohen, 1364 Van Bnren Street, N.W., Washington, 
D. C. 

Ton are hereby commanded to attend the said court on 
Thursday, January 12, 1950 to testify on behalf of the 
United States, and not depart the court without leave of the 
Court or District Attorney. 

Witness: 

The Honorable Bolitha J. Laws, Chief Judge of said court, 
this 12 day of January AD., 1950. 

Habby M. Hull, 

Cleric 

By Edward J. Skeens, 

Deputy Clerk 

Summoned the above-name witness 

W. Bbuce Matthews, 

U. S. Marshal 

By J. L. Reamy, 

Deputy 
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1605 Filed Dec. 15,1949. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BILL OF PARTICULARS 

In compliance with the order of the Court granting, in 
part, defendants’ motions for bills of particulars, the Gov¬ 
ernment furnishes the following particulars with reference 
to the evidence to be offered by the Government 

1. As to the locations in the District of Columbia where 
the defendants were concerned as owners, agents and clerks 
of the alleged lottery: 

(A) Defendant William Lewis had no particular location 
in the District of Columbia at which he engaged in the 
alleged lottery, and operated in the District of Columbia 
in any territory he desired. Defendant Lewis and his co¬ 
defendants engaged in the numbers business throughout the 
District of Columbia including particularly the area bounded 
by Pennsylvania Avenue, 12th Street, N Street and 14th 
Street, N.W. 

(B) Defendant Attilio Acalotti engaged in the alleged 
lottery at 908 14th Street, N.W., at 1223 12th Street, N.W., 
and at the Times-Herald, 1317 H Street, N. W. 

(C) Defendant Frank Billed engaged in the alleged lot¬ 
tery at Wearley’s Sea Food Restaurant, 418 12th Street, 
N.W., the Times-Herald, 1317 H Street, N.W., and on var¬ 
ious streets and in various alleys and other places in the 
District of Columbia, induding particularly the area 
bounded by Pennsylvania Avenue, 12th Street, N. Street 
and 14th Street, N.W. 

1606 2. As to the manner in which the defendants man¬ 
aged, carried on and promoted the lottery: 

(A) Defendant William Lewis took and picked-up num¬ 
bers bets in the District of Columbia and processed and 
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1651 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 476-49 Criminal 


THE UNITED STATES, 
vs. 

WILLIAM LEWIS, ET AL. 


THE PRESIDENT OF THE UNITED STATES TO 
Herman Cohen, 1364 Van Buren Street, N.W., Washington, 
D. C. 

Yon are hereby commanded to attend the said conrt on 
Thursday, January 12, 1950 to testify on behalf of the 
United States, and not depart the conrt without leave of the 
Court or District Attorney. 

Witness: 

The Honorable Bolitha J. Laws, Chief Judge of said court, 
this 12 day of January AJ)., 1950. 

Harry M. Hull, 

Cleric 

By Edward J. Skeens, 

Deputy Cleric 

Summoned the above-name witness 

W. Bruce Matthews, 

TJ. S. Marshal 

By J. L. Reamy, 

Deputy 
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1605 Filed Dec. 15, 1949. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BILL OF PARTICULARS 

In compliance with the order of the Court granting, in 
part, defendants’ motions for bills of particulars, the Gov¬ 
ernment furnishes the following particulars with reference 
to the evidence to be offered by the Government 

1. As to the locations in the District of Columbia where 
the defendants were concerned as owners, agents and clerks 
of the alleged lottery: 

(A) Defendant William Lewis had no particular location 
in the District of Columbia at which he engaged in the 
alleged lottery, and operated in the District of Columbia 
in any territory he desired. Defendant Lewis and his co¬ 
defendants engaged in the numbers business throughout the 
District of Columbia including particularly the area bounded 
by Pennsylvania Avenue, 12th Street, N Street and 14th 
Street, N.W. 

(B) Defendant Attilio Acalotti engaged in the alleged 
lottery at 908 14th Street, N.W., at 1223 12th Street, N.W., 
and at the Times-Herald, 1317 H Street, N. W. 

(C) Defendant Frank Billed engaged in the alleged lot¬ 
tery at Wearley’s Sea Food Restaurant, 418 12th Street, 
N.W., the Times-Herald, 1317 H Street, N.W., and on var¬ 
ious streets and in various alleys and other places in the 
District of Columbia, including particularly the area 
bounded by Pennsylvania Avenue, 12th Street, N. Street 
and 14th Street, N.W. 

1606 2. As to the manner in which the defendants man¬ 
aged, carried on and promoted the lottery: 

(A) Defendant William Lewis took and picked-up num¬ 
bers bets in the District of Columbia and processed and 
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basked them at his headquarters at 4310 46th Street, Blad- 
ensbnrg, Maryland, where he also took, processed and 
banked District of Colombia numbers bets and provided 
facilities therefor. 

(B) Defendant Attilio Acalotti took numbers bets in the 
District of Columbia, some of which he layed-off to Defend¬ 
ant Lewis and Defendant Lewis’ organization at Defendant 
Lewis’ headquarters in Maryland, and settled up such layed- 
off bets with Defendant Frank Billed at the Times-Herald, 
1317 H Street, N.W. 

(C) Defendant Frank Billed took and picked up numbers 
bets in the District of Columbia and turned them in to De¬ 
fendant Lewis’ headquarters in Maryland. Defendant 
Billed also settled up with Defendant Acalotti at the Times- 
Herald, 1317 H Street, N.W., for numbers business done by 
Defendant Acalotti with Defendant Lewis and Defendant 
Lewis’ organization. 

3. The alleged lottery was carried on by these defendants 
on each and every day, exclusive of Sundays, during the 
period alleged in the indictment. 

George Morris Fat, 

United States Attorney 
William Hrrz, 

Assistant U. S. Attorney 
Edward L. Caret, 

Assistant U. S. Attorney 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 15th day of December, 
1949, served a copy of the foregoing Bill of Particulars upon 
the attorneys of record of the defendants named herein. 


William Hrrz, 

Assistant U. S, Attorney 
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STATEMENT OF POINTS 


I. The Court Properly Refused To Dismiss the Indictment. 

II. Motion To Suppress Evidence Seized Under Search Warrant Was 
Properly Denied. 

III. There Was No Error in Admission of Evidence. 

IV. The Court Properly Denied Motion for Judgment of Acquittal. 

V. Court’s Rulings on Appellants’ Requests for Instructions Were Proper. 

VI. The Court Properly Announced to the Jury the Law of the Case. 

VII. The Court’s Actions, Statements, and Supplementary Instructions 
Were Proper and Did Not Coerce the Jury. 

SUMMARY OF ARGUMENT 

L The Court Properly Refused To Dismiss The Indictment. 

a. The Indictment Is Sufficient (p. 5). 

b. The Indictment Is Not Duplicitous (p. 7). 

c. There Is No Misjoinder Of Defendants (p. 8). 

IL Motion to Suppress Evidence Seized Under Search Warrant Was 
Properly Denied. 

a. The Search Warrant Was Issued With Probable Cause (p. 8). 

b. See Argument (a) above (p. 10). 

c. The Search Warrant Was Properly Issued and Executed (p. 10). 

d. The Premises To Be Search And The Property To Be Seized 

Were Sufficiently Described In The Search Warrant (p. 11). 

e. Search Warrant Did Not Authorize Search and Seizure To 

Obtain Evidence To Support Charge of Crime (p. 13). 

f. The Court Properly Refused to Rehear The Question Of The 

Constitutionality of the Search and Seizure (p. 14). 

III. There Was No Error In Admission Of Evidence. 

a. It Was Not Error To Admit In Evidence The Papers and Effects 

Seized Under The Search Warrant (p. 14.) 

b. The Court Properly Admitted The Evidence of Deputy Marshals 

as to Telephone Conversations, for a Limited Purpose (p. 14). 

c. Evidence of Activities in Maryland Properly Admitted As 

Relevant To A Violation of 22 D. C. Code 1501 (p. 15.) 

IV. The Court Properly Denied Motion For Judgment Of Acquittal. 

a. There was Sufficient Proof of Joint Enterprise (p. 15). 

V. Court’s Rulings On Appellants’ Requests For Instructions Were Proper. 

a. Appellants Complain That The Court’s Refusal To Grant Cer¬ 

tain Of Their Prayers, 1, 2, 3, 4, 5, 8,10,13,14,15,16, and 17, 
was Error (p. 15). 

b. The Court Substantially and Fairly Covered Requested In¬ 

structions 9, 17, and 12 (p. 23). 

(IV) 


I 


V 


VI. The Court Properly Announced To The Jury The Law Of The Case. 

a. The Prosecution Did Not Argue To The Jury That It Could 

Draw An Inference Adverse to Appellants From The Fact 
That Certain Witnesses Called By The Prosecution Claimed 
Their Privilege Against Self-Incrimination (p. 26). 

b. The Court Properly Instructed the Jury With Reference To 

The Failure of a Party To Call A Witness Peculiarly Available 
to That Party (p. 27). 

c. The Court Did Not Err In Its Instruction on Venue (p. 30). 

d. The Charge on Joint Enterprise Was Proper (p. 32). 

e. It was not Error For Court To Tell Jury That There Had Been 

Corroboration of Bernice Franklin (p. 33). 

f. The Court’s Instruction on Accomplice Testimony was Correct 

(p. 34). 

VII. The Court’s Actions, Statements And Supplementary Instructions 
Were Proper And Did Not Coerce The Jury. 

a. The Court Did Not Indulge in Improper Intonations and 

Gestures In Delivering His Charge (p. 34). 

b. The Court Did Not Err In Its Refusal To Grant Appellants’ 

Motion For a Mistrial After the Court was Informed of 
Attempts to Corrupt The Jury (p. 35). 

c. The Court Did Not err in recalling the jury To The Courtroom 

Without Their Request; and It was not necessary to Restate 
The Fundamental Principles of Law Upon Each Supplemental 
Instruction (p. 39). 

d. The Court’s Supplemental Instruction Complained Of Did Not 

Coerce The Jury to Return a Verdict of Guilty (p. 43). 





COTJNTERSTATEMENT OF FACTS 

The defendants were indicted for a violation of 22 D. C. 1501. 
The indictment reads as follows: 

The Additional Grand Jury empaneled and sworn in 
May 1948 charges: 

During the period from about June 1,1948, to about 
March 25, 1949, within the District of Columbia, 
William Lewis, Attilio Acalotti, alias Ortillo Acolotti, 
and Frank Billed, were concerned as owners, agents, and 
clerks, and in other ways, in managing, carrying on, 
promoting and advertising a lottery known as the num¬ 
bers game. 

The following testimony was presented to the jury by wit¬ 
nesses called by the Government (the defendants offered no 
evidence and called no witnesses): 

During the period covered by the indictment—June 1,1948, 
to March 25, 1949—defendant Acalotti received from his 
customers approximately $400.00 to $500.00 of bets on the 
numbers each week. Most of these bets were taken by Acalotti 
over the phone at his apartment at 90814th Street NW., in this 
city. Bets not taken by phone were picked up by him per¬ 
sonally from a janitor named Mac at the Portland Apart¬ 
ments, from customers at Acalotti’s news stand on 14th Street 
near Thomas Circle, and elsewhere in the city. Approximately 
15 persons telephoning bets to him were named by his then 
girl friend, Government witness Bernice Franklin. Acalotti 
collected from and paid these customers by going to their homes 
or places of business or by using the two named owners of the 
Public Liquor Store at 1136 14th Street NW., as intermediaries 
for this purpose. One of several of Acalotti’s numbers custom¬ 
ers who paid and were paid by him through the Public Liquor 
Store was Police Officer Winters, on duty at the licensing desk 
at No. 2 Precinct, whose home and precinct desk telephone 
numbers were kept in Acalotti’s personal telephone number 

(i) 
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finder, which was found in Acalotti’s possession when he was 
arrested and was admitted in evidence at the trial. Witness 
Franklin also identified in this finder the names and telephone 
numbers of some 15 persons who called in numbers play each 
day or who had standing bets with him, some averaging from 
$40.00 to $60.00 a day. 

It was Acalotti’s practice to “lay off” (or share the risk) of 
all bets on a particular number in excess of $1.00 with other 
numbers gamblers. 

From about June 1,1948, through March 25, 1949, Acalotti 
layed off daily to appellant Billed. Such lay-offs were ac- 

Xote.—A ppellants’ Appendix is cited herein as A. Appellee’s Supple¬ 
mental Appendix is cited herein as SA. 

complished by Billed calling Acalotti at about 3:00 p. m. each 
day or by Acalotti calling appellant Lewis’ two phone num¬ 
bers at his headquarters at 4310 46th Street, Bladensburg, 
Maryland. A code was used by Acalotti for identification and 
security purposes on the calls to Lewis’ headquarters. The 
code was “T calling for 31.” “T” stood for Till Acalotti and 
“31” was the number of an account at Lewis’ headquarters 
which was used by Billed. 

Every Monday during the period charged in the indictment, 
Acalotti would settle up with Billed for this lay-off play of 
$150.00 to $200.00 weekly in the office of Herman Cohen, 
Street Circulation Manager of the Times-Herald Newspaper 
at 1317 H Street NW. Cohen, two other named employees 
Of that paper, and witness Franklin were present at such 
settlements. 

On March 25, 1949, witness Franklin executed an affidavit 
in support of a search warrant before the United States Com¬ 
missioner in Bethesda, Maryland, for the premises of S. Stanton 
at 4310 46th Avenue (sic), Colmar Manor (sic), Maryland. 
On the same day die executed an affidavit before the United 
States Commissioner for the District of Columbia in support 
of an arrest warrant for Billed, whom she knew then only as 
“Frankie,” address unknown, describing him in detail. 

The S. Stanton premises, actually at 4310 46th Street, Blad¬ 
ensburg, Maryland, is a small bungalow owned by Mrs. Sadie 
Stanton. One large room in this house was remodeled by a 



Washington contractor for William ("Snaggle”) Lewis in 1947 
at a cost of over $6,200. The room was equipped with pine 
paneling, raised windows, toilet room, ice box, air conditioning 
machine, two barred doors, one with one-way glass peephole, 
and specially built tables. Two phones were installed in the 
living quarters in such a way that their cords (one about 50 
feet long) would permit them to be carried into the gambling 
room with their cords leading under the barred doors separat¬ 
ing the gambling room from the living quarters. 

The search warrant was executed by Deputy United States 
Marshals for the District of Columbia on March 25,1949. The 
marshal in charge had also in his possession at the time the 
arrest warrant for "Frankie,” and sought to execute it at Lewis 7 
headquarters, but he was not there.* When the search war¬ 
rant was executed at 3:00 p. m. on March 25, the marshals 
found Mrs. Stanton, her daughter, four other women and one 
man in the living quarters of the house. When the marshals 
were admitted to the gambling room through a barred door, 
they found the two telephones set up inside, the one with the 
long cord being disconnected, however, by manual dips from 
its terminal located in the rear of the living quarters. A tele¬ 
graphic “ticker” was in operation, giving horse racing results 
on a paper tape. Twelve electric adding machines were con¬ 
nected to outlets under the edges of the tables, and there 
were two mechanical adding machines, one having scraped on 
its top the first name of one of the women found in the living 
quarters. A woman’s coat was noted, as well as cigarette butts 
and kleenex with lipstick. When the marshals entered this 
room they found eight men. One, John Ralph Mitchell, was 
passing to appellant Lewis a bundle of paper currency which 
he told the deputies should be listed to Lewis and which Lewis 
admitted belonged to him. Mitchell stated that this bundle 
of currency had just been counted for banking. It contained 
$16,980.00. 

* It is the position of the Government that the legality of the search here 
can be rested upon the attempted execution of this arrest warrant as weU 
as upon the search warrant. The affidavit alleged the same probable cause. 
Harris v. U. S„ 331 U. S. 145 (1947) ; see Rabinowitz v. U. 8., TT. S. Sup. Ct. 
293, decided Feb. 20,1950. 
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Within a few minutes five colored men knocked at the rear 
barred door to the room, which door opened to the outdoors 
and contained the one-way glass peephole. Each carried a 
brown paper bag containing money and numbers slips, and 
they were admitted to the room by the marshals. 

A search of the room disclosed, among other things, paper 
coin wrappers, some new and some sealed with coins, thousands 
of numbers slips, numbers advertisements printed on cards, 
daily and monthly accounts in code names, adding machine 
tapes and other papers, records and paraphernalia. Under¬ 
neath the air-conditioning machine were keys which opened a 
locker in which were found two guns, one a .38 caliber police 
positive revolver containing six shells. 

While the marshals were present during the next two or 
three hours, the phone which led into the gambling room and 
the phone at the rear of the living quarters (from which the 
50-foot extension set, attachable thereto, had been unclipped) 
rang several hundred times. Many of these calls were an¬ 
swered by the marshals, who were asked for “Snags” (Lewis) 
and others present. Callers who did not hang up attempted 
to place bets or inquired for the number for the day. 

A count later made by the Chief Deputy United States Mar¬ 
shal for the District of Columbia showed that over $26,000.00 
in cash was found in the gambling room that afternoon. 

From among the numbers slips found there, Government 
witness Trice identified as his, three waiter’s checks on which 
he had written numbers he had played on three different days 
just before March 25,1949, while he was employed as a waiter 
at Wearley’s restaurant in this city. He testified that these 
numbers were written by him and handed to one Barnes, a 
cook at the restaurant, from whom appellant Billed would and 
did pick up numbers. Found and arrested in the gambling 
room at Lewis’ headquarters was one Bernard Del Negro whom 
Trice had seen on afternoons sitting in a car on a lot next to 
Wearley’s restaurant talking to appellant Billed. These num¬ 
bers played by Trice were among numerous other numbers 
plays written on similar waiters’ checks or on the backs of 
pieces of menus of Wearley’s restaurant. These plays were 
parts of three large bundles of numbers slips in which were 
found scraps of menus dated March 22,23, and 24, respectively. 
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On the outside of each of these bundles was written in red pen¬ 
cil “31” and below that was given a total for the plays in that 
bundle. Several adding machine tapes, sheets of numbers 
plays and statements of account from February 28 through 
March 24 were found, bearing the code identification “31.” 

By stipulation of counsel, the jury was informed that ap¬ 
pellant Lewis claimed ownership of the 14 adding machines, 
the 2 telephone company installations and the 3 telephone sets 
attached thereto. No claims of ownership or control of any 
other property found in the gambling room were made at any 
time by any other person. 

A teller at the East Capitol Street Branch of The City Bank 
in this city testified that John Ralph Mitchell had an account 
there in the name “William A. Mitchell.” This was not an 
ordinary checking account but was a device for changing coins 
into bills. Deposits ranging from $400 to $1,300 each were 
made about three times a week, consisting entirely of coins 
wrapped in coin papers similar to the ones found in the gam¬ 
bling room. A check for the exact amount of the “deposit” 
was cashed at the same time by the teller receiving the “de¬ 
posit.” 

The Government called 32 witnesses who, it was indicated, 
had personal knowledge of the gambling activities of the de¬ 
fendants. Of these, 24 claimed their privilege against self¬ 
incrimination and, as to some or all of their testimony, refused 
to testify. Among those claiming their privilege were all of 
the 13 men (in addition to Lewis), Mrs. Stanton and the 4 
women found by the marshals at 4310 46th Street, Bladens- 
burg, Maryland. Of the 8 persons who testified without claim 
of privilege, 4 were deputy marshals. 

I 

The court properly refused to dismiss the indictment 
a. The indictment is sufficient 

The indictment in the present case charges the defendants 
with operating a lottery in the District of Columbia, and fol¬ 
lows the language of the statute. It further alleges the time 
during which the lottery was allegedly operated. 
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An indictment in the language of the statute is sufficient, 
unless there is an ambiguity in the statute. Ledbetter v. XJ. S., 
170 U. S. 606 (1898); Powers v. U. S., 75 App. D. C. 371,128 
F. 2d 300 (1942); Koa Gora v. Territory of Hawaii, 152 F. 2d 
935 (CCA. 9,1946). 

In Beard v. U. S., 65 App. D. C. 231,82 F. 2d 837 (1936), the 
court held that if the indictment contains the essential ele¬ 
ments and ingredients of the offense charged so as to adequately 
apprise the defendant of the nature of the charge and protect 
him from second prosecution, it is sufficient. 

Appellants petitioned for and were granted a bill of particu¬ 
lars. (A 29-30). In the bill of particulars appellants were 
furnished the location and the manner in which each appellant 
operated and promoted the lottery. 

In the case of Svxm v. U. S., 54 App. D. C. 100,295 Fed. 921 
(1923), as in the case of Beard, a contention similar to the pres¬ 
ent one was also raised, that the indictment failed to apprise 
defendants of the charges, and, additionally, that they would 
be unable to plead double jeopardy if a future prosecution 
should ensue. 

The court said the following in the Swan case: 

* * * The judgment, however, would sufficiently op¬ 
erate as a bar to a prosecution charging defendant, dur¬ 
ing the times mentioned in this indictment, with setting 
up and keeping a gaming table at the place mentioned 
in the indictment for the purpose of betting and wager¬ 
ing money or property upon the results of horse races. 
This furnishes defendant all the protection against fur¬ 
ther prosecution to which he is legally entitled (App. 
D. C. 103). 

The Swan case was cited with approval in the Beard case. 

In the case of Beard, the court said the sufficiency of criminal 
pleading is to be determined by practical rather than technical 
considerations. The court further added that all the indict¬ 
ment must contain is the essential elements of the offense 
charged for the purpose of adequately apprising defendants of 
the nature of the charge and to protect them from a second 
prosecution. 
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As to the sufficiency of -an indictment, the United States 
■Supreme Court held in Wong Tax v. U. S., 273 U. S. 77 
<1927), 80: 

While it is essential to the validity of an indictment 
under the Federal Constitution and laws that it shall 
advise the defendant of the nature and cause of the ac¬ 
cusation in order that he may meet it and prepare for 
trial and, after judgment, be able to plead the record 
and judgment in bar of a further prosecution for the 
same offense, Bartell v. U. S., 227 U. S. 427,431, we find 
in the present indictment no lack of compliance with 
this requirement. 

U. S. v. Hess, 124 U. S. 483 (1888), and Hunter v. D. C., 
47 App. D. C. 406 (1918), cited by appellants, are to the same 
effect as the cases cited hereinabove. 

b. The Indictment is not duplicitous 

Appellants were charged with operating a lottery. The 
theory of the Government’s case is that each of the appellants 
was aiding and abetting the others in the operating and carry¬ 
ing on of a lottery. They were, therefore, engaged in a joint 
enterprise and were so charged. The Government’s evidence, 
which was not contradicted, was that Lewis was the banker; 
that Billed was one of his runners and pick-up men and used 
account number “31” at Lewis’ Maryland headquarters; and 
that Acalotti conveyed numbers plays to Lewis in Maryland 
by telephone. The participation of each appellant was neces¬ 
sary to the other in order that this gambling syndicate could 
operate on a scale profitable to each, but with no financial risk 
greater than each could bear. 

Appellants urge that the indictment charges the commission 
of “more than 200 offenses” against the three defendants. But 
a reading of the indictment shows that this is not so. Appel¬ 
lants were charged with operating a lottery for some ten 
months. It is charged that appellants “during the period from 
about June 1,1948, to about March 25,1949, * * * were 
concerned as owners, agents and clerks, and in other ways, in 
managing, carrying on, promoting and advertising a lot¬ 
tery * * * ” 

ti 


8 


This charge was drawn under the second clause of 22 D. C. 
Code 1501 which makes it unlawful for anyone to “* * * 
be concerned as owner, agent, or clerk, or in any other manner, 
in managing, carrying on, promoting, or advertising, directly 
or indirectly, any * * * lottery, * * 

The acts of appellants in concerning themselves, each with 
the other, as owner, agent, etc., were in furtherance of plans 
and arrangements agreed upon at some time on or prior to 
June 1,1948, for the carrying on of a numbers syndicate. Once 
established, these plans and arrangements were not made and 
remade each day. Their joint enterprise was a more or less 
permanent working agreement necessary for the continued 
profitable operation of the numbers lottery. They were 
charged in this indictment with a single continuing offense, as 
were Beard and Swan in their cases. 

It is, of course, true that each bet made with appellants 
Acalotti, Billeci or Lewis, or between any of them, could be 
considered, as Lieutenant Blick testified on cross-examination, 
to be separate betting transactions. Viewed in this narrow 
piecemeal aspect, each such bet could be considered a violation 
of the third clause of 22 D. C. Code 1501 which makes it un¬ 
lawful to “* * * sell or transfer any chance, right, or in¬ 
terest, tangible or intangible, in any * * * lottery * * 
However, as pointed out above, this indictment is not drawn 
under that part of the statute. 

To repeat, appellants are charged with the single continuing 
offense of operating a lottery. 

The count is not duplicitous. 

c. There is no misjoinder of defendants 

Appellants rely here upon their argument under (b) above. 
Appellee likewise refers to (b) above. 

II 

Motion to suppress evidence seized under search warrant was 

properly denied 

a. The search warrant was issued with probable cause 

Bernice Franklin and William F. Wolfe executed affidavits 
to support a search warrant for 4310 46th Ave., Bladens- 
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burg, Md. (A. 14-17). Upon these affidavits the U. S. Com¬ 
missioner for the District of Maryland (at Bethesda) issued a 
search warrant in the matter of “S. Stanton et al., and the de¬ 
tached bungalow building located at 4310 46th Ave., otherwise 
known as 47th and Upshur St., Colmar Manor, Md.” 

The affidavit of Bernice Fr anklin clearly stated facts estab¬ 
lishing probable cause for the issuance of a search warrant for 
violation of 22 D. C. Code 1501. She alleged that she lived 
with Acalotti during part of 1948 and the early part of 1949 
and knew Acalotti to be a bookmaker during this period; that 
she personally layed off numbers bets to Billeci at the request 
of Acalotti; and that she was present on many occasions when 
Acalotti and Billeci settled up weekly their numbers accounts. 
She also stated that Acalotti informed her that he could lay 
off his numbers bets to Billeci prior to 3 o’clock on any day by 
calling Billeci’s organization at telephone numbers Union 6781 
and Union 7284. (In the preliminary motions before trial, 
Lewis asserted ownership and control of these two telephone 
numbers (T. R. 217)). She averred that Acalotti also told her 
that these two telephone numbers were located in a gambling 
house where there was a telegraphic sports ticker; that she 
called these telephone numbers at Acalotti’s request for the 
purpose of laying off numbers bets to Billeci, using the code 
identification “T—calling for 31”; and that after receiving 
acknowledgment of this identification, she would then give 
the amount of the lay-off numbers bets. On these occasions 
she would hear a hum of activity, many voices and the clicking 
of numerous machines at the other end. Affiant stated that 
she had heard Billeci say that the organization was headed by 
a gambler known as William (“Snags”) Lewis. (He was later 
identified as appellant Lewis.) 

The affidavit of Mr. Wolfe served to locate at 4310 46th 
Ave., Bladensburg, Md., the two telephone numbers called by 
affiant Franklin. 

In Dumbra v. U. S., 268 U. S. 435 (1925), the Court said 
(p. 441): 

In determining what is probable cause we are not called 

upon to determine whether the offense charged has in 
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fact been committed. We axe concerned only with the 
question whether the affiant had reasonable grounds at 
the time of his affidavit and the issuance of the warrant 
for the belief that the law was being violated on the 
premises to be searched, and if the apparent facts set 
out in the affidavit are such that a reasonably discreet 
and prudent man would be led to believe that there was 
a commission of the offense charged there is probable 
cause justifying the issuance of a warrant. 

To the same effect are Shore v. U. S., 60 App. D. C. 137, 49 
F. 2d 519 (1931), cert, den., 283 U. S. 865; Her son v. U. S., 
65 App. D. C. 86, 80 F. 2d 529 (1935); Brinegar v. U. S., 338 
U.S. 160 (1949). 1 

The affidavit of Bernice Franklin seems clearly to meet the 
test of the Dumbra case, which states the law of probable cause 
for the Federal courts. 

Appellants further contend that the probable cause alleged 
in the affidavit of Bernice Franklin is too remote in time. 

In her affidavit (A. 16) Miss Franklin alleged that on 
March 8,1949, she called one of the Lewis telephone numbers 
from this city and, using the code identification previously 
used to make lay-off bets, she was given the number which had 
“hit” that day. Thus, it appears that the Lewis-Billeci organi¬ 
zation was operating on March 8,1949. Seventeen days later 
the U. S. Commissioner for the District of Maryland issued 
the search warrant. 

In Nuckols v. U. S., 69 App. D. C. 120, 99 F. 2d 353 (1938), 
cert, den., 305 U. S. 626, this court held that similar probable 
cause will survive for 19 days. 

b. See argument (a) above 

c. The search warrant was properly issued and executed 

The search warrant was issued by the United States Com¬ 
missioner in Bethesda, Maryland, to “W. Bruce Matthews, 
United States Marshal, * * upon probable cause shown 

* It is interesting to note that the Brinegar case expressly repudiates the 
dictum in Orau v. U. 8., 287 V. 8 .124 (1832), 128, that “a search warrant 
may issue only upon evidence which would be competent in the trial of 
the offense before a Jury.” Brinegar footnote 13. 
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in the affidavit of Bernice Franklin. The search warrant was 
served by Deputy United States Marshals from the District of 
Columbia. 

It is contended by appellants that deputy marshals from the 
District of Columbia had no authority to execute in Maryland 
a search warrant issued by a United States Commissioner for 
the District of Maryland. 

Rule 41 (c) of the Federal Rules of Criminal Procedure pro¬ 
vides that “the [search] warrant shall be directed to a civil 
officer of the United States authorized to enforce or assist in 
enforcing any law thereof or to a person so authorized by the 
President of the United States.” 

Prior to June 15, 1935, the marshal’s duties were outlined 
in 28 U. S. C. 503, which authorized him to execute process 
“throughout the District.” However, the phrase “throughout 
the District” was omitted by the amendment of June 15,1935, 
which then provided that the marshal “shall execute all law¬ 
ful writs, processes, and orders issued on the authority of the 
United States # * *.” 2 Since 1935 there has been no 
geographical limitation to the marshal’s authority to serve 
process. 

The Advisory Committee of the Federal Rules of Criminal 
Procedure has stated: 

The authority of the marshal to serve process is not lim¬ 
ited to the district for which he is appointed, 28 U. S. C. 
503. 18 U. S. C. A. Rule 3 (c) (2), note. 

The interpretation of 28 U. S. C. 503 quoted above was ap¬ 
plied in the instant case by Judge Holtzoff, who was Secretary 
to the Advisory Committee. 

d. The premises to be searched and the property to be seized were suffi¬ 
ciently described in the search warrant 

Appellants contend that the search warrant is void for lack 
of sufficient description of the property to be searched. 

The search warrant was directed against the premises of 
“S. Stanton, * * * 4310 46th Avenue, otherwise known 
as 47th and Upshur St., Colmar Manor, Maryland.” Actually, 
the premises is at 4310 46th Street , Bladensburg, Maryland. 

*Now 28 U. S. C. 547 <t>) (1048). 
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There is no 46th “Avenue” or “Street” in Colmar Manor. The 
numbered streets run consecutively eastward from North Cap¬ 
itol Street, and 46th Street falls beyond Colmar Manor to the 
east, and is actually in Bladensburg which is contiguous to 
Colmar Manor. 3 

A search warrant is sufficiently definite of description if the 
officers can, with reasonable effort, ascertain and identify the 
place intended. This they did. Irwin v. U. S., 67 App. D. C. 
41,89 F. 2d 678 (1937); Rose v. U. S., 45 F. 2d 459 (C. C. A. 8, 
1930); Chiaravalloti v. U. S., 60 F. 2d 192 (C. C. A. 7,1932). 

Appellants also complain that the warrant is “void because it 
does not particularly describe the things to be seized and leaves 
to the discretion of the officers executing the alleged warrant 
the decision as to what they shall search for and seize” (Appel¬ 
lants’ Brief, p. 31). 

The search warrant in the instant case directed the seizure 
of— 

property designed and intended for use in the violations 
of Title 22, Section 1501 of the District of Columbia 
Code 4 and which has been used as the means of violat¬ 
ing said section of the District of Columbia code, this 
property includes but is not limited to gambling para¬ 
phernalia and equipment such as is used in carrying out 
a lottery known as the Numbers game, including but 
not limited to hit sheets, numbers tickets, and memo¬ 
randa of sales of chances on the numbers game, “K” 
books, news service ticker, and ticker tape recordings. 

The description of the property to be seized under the instant 
warrant was adopted from the description in the search warrant 
in the Nuckols case, supra, where this court held that a search 
warrant commanding the marshals to take possession of gaming 

* Evidence to this effect was heard by Judge Curran In deciding the motion 
to suppress In a preliminary proceeding captioned in Criminal Case 468-49. 
It is the same warrant and same search and seizure being considered here. 
Appellant Lewis in his Motion for Suppression of Evidence in the instant 
case relies upon his motion in that case and moves “that the ruling upon 
such motion [In 466—19] be adopted as the ruling upon this motion” (A. 2 
and 3). 

4 It is noted that appeUants in urging this point have quoted to the court 
as basis therefore only the foregoing 20 words of the Commissioner’s descrip¬ 
tion of the property to be seized (Appellants’ Brief, p. 82). 
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tables, gambling devices, horse-race slips, and gambling para¬ 
phernalia describes the property to be seized with sufficient 
particularity. 

No cases have been found which hold insufficient a descrip¬ 
tion such as we have here. 

Appellants cite Trupiano v. XJ. S., 334 U. S. 699 (1948). 
There was no search warrant in that case. 

Appellants also cite U. S . v. Smith, 23 F. 2d 929 (D. C. Rhode 
Island, 1928). In that case the search warrant was for a retail 
store, selling canned malt hops and other ingredients intended 
for making illegal 5% beer, during Prohibition. The warrant 
called for the seizure of intoxicating liquor of more than y 2 of 
1 % alcohol, and “containers thereof, and certain property de¬ 
signed and intended for the unlawful manufacture of intoxi¬ 
cating liquor * # The court there stated that since 
the premises was a store, a more specific description of the 
“property authorized to be seized was readily obtainable and 
could have been included in the face of the warrant without 
difficulty” (p. 931). That court pointed out that, since no 
illegal liquor was found, identification of “containers thereof” 
and property intended for the manufacture of it should not be 
delegated to the agents executing the warrant. The Smith case 
is clearly distinguishable from the instant case, where the 
description of the property is clear and definite, leaving nothing 
to the discretion of the deputy marshals. 

e. Search warrant did not authorize search and seizure to obtain evidence 

to support charge of crime 

The property to be seized under this search warrant was de¬ 
scribed therein as being of the kind subject to seizure under 
Federal Rules of Criminal Procedure. 3 

That much of the property seized, as listed in the inventory 
(A. 10-12), is not unlawful per se and may be put to legitimate 

• 41 “(b) Grounds for issuance.—A warrant may be issued under this rule 
to search for and seize any property: 

(1) • * *; or 

(2) Designed or intended for use or which is or has been used as the 
means of committing a criminal offense; or 

(3) • * 
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use, does not exempt it from seizure; nor does the fact that, 
as contended by appellants, it may have value as “evidence in 
a prospective trial.” 

The test, under the Rule and decided cases too well-known 
to require citation, is (1) whether the property is designed or 
intended as a means of committing a felony, or (2) whether it 
was actually so used. All of the property seized falls within 
one or the other of these categories. 

L The Court properly refused to rehear the question of the constitution¬ 
ality of the search and seizure 

The search and seizure was held legal by the ruling of Judge 
Curran, on a preliminary motion to suppress, after hearing evi¬ 
dence, and this ruling was followed by Judge McGuire in 
another trial on similar facts, and by Judge Holtzoff in this case. 

Appellants rely upon Gouled v. U. S., 255 U. S. 298 (1921), 
on the proposition that the Court committed error because it 
refused to interrupt the trial to inquire anew into the con¬ 
stitutionality of the search and seizure. 

However, the Gouled case does not go that far. That case 
held that an unconstitutional search and seizure had been con¬ 
ducted of Gouled’s effects, and then went on to say (p. 312) 
that “* * # where, in the progress of a trial, it becomes 
probable that there has been an unconstitutional seizure 
# * *,” the trial Court should have interrupted the trial 
and inquired into the legality of the seizure. 

But at no stage of the instant trial did it appear “probable” 
that an illegal search and seizure had been made. Therefore, 
the Court properly denied a further hearing and relied upon the 
rulings of Judge Curran and Judge McGuire. 

m 

There was no error in admission of evidence 

a. It wu not error to admit in evidence the papers and effects seized under 

the search w a rr ant 

Appellants renew here their objections and arguments under 
Point II and appellee Government refers to its answer thereon. 
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did not correctly state the law or were given substantially and 
properly by the court. 

Certain fundamental rules of law governing instructions 
must be mentioned at the outset as they are of the utmost 
cogency and applicability throughout the discussion of the 
requested instructions. 

One of the most basic rules is that a court does not commit 
error because it does not employ the exact language requested 
by the party offering the instruction. Wheeler v. 27. S., 82 App. 
D. C. 363,165 F. 2d 225 (1947). 

If the court gives an instruction in his own words that sub¬ 
stantially and fairly states the law as it is, there is no error 
in such instruction, J Bishop v. 27. S., 71 App. D. C. 132, 107 
F. 2d 297 (1939). 

A third important rule is that ‘"When guilt is clearly estab¬ 
lished by competent evidence, error in the admission or exclu¬ 
sion of other evidence or in the charge to the jury which does 
not affect the substantial rights of the accused does not call 
for the reversal of a conviction.” Guy v. 27. S., 71 App. D. C. 
89,107 F. 2d 288 (1939), which is quoted with approval in the 

Wheeler case, supra. 

The correctness of these rules cannot be doubted. 

Requested instruction number 1 required a verdict of not 
guilty for the defendants. The abundance of evidence intro¬ 
duced by the Government precluded any such prayer. 

The denial of requested instruction number 2 was correct, 
for the prayer did not accurately state the principle of law 
applicable, in view of all the evidence in the case. There was 
ample evidence to prove that the establishment in Maryland 
was a gaming place and to show connection between it and the 
operation of the lottery in the District of Columbia. Hence, 
presence of defendant Lewis at the gambling establishment in 
Maryland was a proper fact for the consideration of the jury. 
Beard v. 27. S., supra. 

Prayer number 3, as did prayer number 2, completely disre¬ 
garded the fact that there was more evidence than a mere show¬ 
ing of a gambling establishment in Maryland. The Govern¬ 
ment’s case is pitched upon the well-recognized rule of law that 


one does not have to be physically present in the District of 
Columbia to violate its laws. U. S. v. King, 20 D. C. 404 
(1892). Thus, if a person physically outside of the District 
of Columbia operates a criminal enterprise, in the District of 
Columbia, the State line has no legal significance, and activities 
with regard to the promotion or operation of that enterprise, 
wherever they might be, are as relevant as though they took 
place within the District of Columbia. The Government had, 
by other evidence, established defendant Lewis’ interest in the 
Maryland gaming establishment, and the connection of that 
establishment with the operation of the lottery in the District 
of Columbia, therefore the activities of defendant Lewis and 
his maintenance of the gaming establishment in Maryland were 
certainly relevant. 

Furthermore, the prayer is confusing in that it attempts to 
separate and eliminate the maintenance of the gaming estab¬ 
lishment by defendant Lewis in Maryland from the jury’s 
consideration unless it believed that the said defendant “par¬ 
ticipated in the operation of the lottery charged in the indict¬ 
ment”, whereas that was but one part of all the evidence to 
be considered by the jury in its determination of whether or not 
the defendant “participated in the operation of the lottery 
charged in the indictment.” 

For these reasons, the court properly denied the requested 
instruction as not based upon the facts and the law of the case. 
The court, however, covered in other parts of its charge the 
applicable principles of law on this subject. 

With respect to defendant Lewis and his activities, the court 
stated in its charge that his activities were entirely within 
Maryland, but that that fact would not immunize him from 
prosecution in the District of Columbia if the jury found that 
he jointly operated the lottery within the District of Columbia 
with the other defendants. The court said: 

The law does not permit a person to stand across the 
line, so to speak, from the District of Columbia and do 
acts which take effect in the District of Columbia; they 
are subject to prosecution in the District of Columbia. 
Otherwise the law would be helpless indeed. 


■ * *•£>*'’.'*5 
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This question does not arise as to Acalotti and Billed, 
because there was testimony as to their activities in the 
District of Columbia, while Lewis’ activities were princi¬ 
pally if not entirely across the line in Maryland. But 
if you find he operated this lottery jointly with Acalotti 
and Billed, he, too, may be tried and found guilty in the 
District of Columbia. 

(S. A. 55). 

This was a correct statement of the law as applicable to the 
facts of the case. U. S. v. King, supra. It made it clear that 
Lewis’ activities were physically within Maryland, but that 
he could be found guilty if the jury found that he operated the 
lottery jointly with the others in the District of Columbia. 

The court denied appellants’ requested instruction number 
4 as to the necessity of finding that the crime was committed 
in the District of Columbia, but charged that the three defend¬ 
ants “within the District of Columbia” operated a lottery (S. A. 
49-^50); that “The Government contends specifically that the 
defendants * * * operated a lottery known as the num¬ 
bers game in the District of Columbia, some of the acts in con¬ 
nection with this activity being performed within the District 
of Columbia and other acts across the line in Maryland” (S. A. 
50); that “if all three were engaged jointly in a single enter¬ 
prise, namely, operating the so-called numbers game in the 
District of Columbia, even though Lewis’ part of the activities 
was conducted in Maryland, all three may be tried and found 
guilty in this court” (S. A. 55); “ # * # there was testi¬ 
mony as to their [Acalotti and Billed] activities in the District 
of Columbia, while Lewis’ activities were prindpally if not 
entirely across the state line in Maryland. But if you find 
he operated this lottery jointly with Acalotti and Billed, he 
too may be tried and found guilty in the District of Columbia” 
(S. A. 55). 

Certainly the jury was instructed in dear language that the 
Government had to establish that the defendants were engaged 
in the operation of a lottery in the District of Columbia. The 
court did not commit error in using its own words rather than 
those of the appellants. 


19 


The court did not commit error by refusing to grant appel¬ 
lants’ requested instruction number 5, that “you are, therefore, 
instructed that if the conduct of the defendant, upon a reason¬ 
able hypothesis, can be reconciled with his innocence, then you 
must find him not guilty, for the law is that the Government 
must establish the defendant’s guilt to the exclusion of every 
other reasonable hypothesis than that of the guilt of an 
accused.” 

The case of Gargotta v. U. S., 77 F. 2d 977 (G. C. A. 8,1935), 
cited by appellants, upon which appellants rely, was based en¬ 
tirely upon circumstantial evidence (which is not the situation 
here), and the court there employed the language used in the re¬ 
quested instruction number 5 as a basis for determining whether 
a judgment of acquittal should have been granted by the lower 
court. But, in a later case involving the question of giving 
such a charge to the jury, the same court held it was not neces¬ 
sary where the * # proof of the Government is neither 
disputed nor explained. If believed, it is not consistent with 
innocence. There was, therefore, no occasion for giving the 
requested instruction.” Corbett v. U. S., 89 F. 2d, 124 (C. C. A. 
8,1937), 128. That court also said: (p. 128) 

With respect to a similar request Judge Learned Hand, 
speaking for the Circuit Court of Appeals of the Second 
Circuit in United States v. Austin-Bagley Corporation, 
31 F. (2d) 229, 234, said: “We cannot agree that there 
are any inexorable formulas on the subject; it is enough 
that the Judge shall in substance tell the Jury that they 
must be satisfied beyond any reasonable chance of mis^ 
take. This caution we agree he must give, but to trans¬ 
late such an admonition into a rigid refusal is to forget 
the actual determinants of a verdict and to mistAkA 
shadows for reality.” 

The factual situation of the instant case is similar to that 
in the Corbett case , supra. There was much direct and some 
circumstantial evidence. All of it was uncontraverted and 
undisputed. If believed, it was inconsistent with innocence. 
In such a setting, the court’s refusal to instruct as requested 
was not error. Stryker v. U. S., 95 F. 2d 601 (C. C. A. 16, 
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1938); Gurera v. U. S., 40 F. 2d 338 (C. C. A. 8, 1930); 
Afironti v. U. S., 145 F. 2d 3 (C. C. A. 8,1944), cert, den., 301 
U. S. 707); U. S. v. Becker , 62 F. 2d 1007 (C. C. A. 2, 1933). 

The court correctly and carefully stated the law in his charge 
on reasonable doubt. 

Requested instruction number 8 was covered substantially 
by the court in its charge on burden of proof. The court told 
the jury that the defendant was presumed to be innocent, 
that the Government must establish the charge and that the 
jury must be satisfied beyond a reasonable doubt. This clearly 
informed the jury that it was the Government’s duty to prove 
the case beyond a reasonable doubt (S. A. 48-49). The court’s 
refusal to instruct in the language of the defendant was not 
error. Indeed, the instruction as requested would have tended 
to mislead the jury, as it would have precluded the jury from 
exercising the right that it has to draw fair and reasonable 
inference from the evidence adduced. While it is true that the 
defendant may content himself to be judged by the evidence 
produced by the Government and to explain or offer nothing, 
certainly that right of refusal to explain or offer contradictory 
evidence, when exercised, cannot serve to prohibit logical in¬ 
ferences to be drawn from uncontradicted and undisputed 
evidence. 

The cases of U. S. v. Gooding, 25 U. S. 460 (1827), and 
People v. Munday, 280 Ill. 32, 117 N. E. 286 (1917), cited 
by the appellants, do not uphold their position. Neither case 
holds more than that the burden of proof is upon the Gov¬ 
ernment. The Government agrees with that proposition, but 
it submits that the instruction given in Cole v. State, 203 Ind. 
616,173 N. E. 597 (1930), cited by appellants, was erroneous 
for the reasons stated above. 

The court’s denial of appellants’ requested instruction num¬ 
ber 10 was not erroneous. Title 14, D. C. Code (1940) 305 
provides that a conviction of a crime may be offered in evi¬ 
dence to affect a witness’ credibility. Here there was no con¬ 
viction shown of any of the witnesses. The admission by a 
witness of an offense is, of course, a factor that the jury may 
take into consideration in determining credibility, but, to single 
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out that one fact concerning a witness and to instruct thereon 
would not be proper. The court did not instruct either way 
**0n this subject. It did, however, very properly permit de¬ 
fense counsel to argue that fact to the jury. The refusal to 
give the instruction, particularly since the court permitted it 
to be argued, cannot be said to be error. 

The court granted appellants’ requested instruction number 
12 in substance, and denied requested instruction number 13 
as being covered elsewhere. As both of these instructions are 
substantially the same and are concerned with the necessity of 
the Government proving that the defendants were acting in 
concert, they will be discussed together. 

These requested instructions asked that the jury be told that 
the Government must establish that the three were acting in 
concert and were doing so in pursuance of a previously formed 
design.® 

The court fully and fairly instructed the jury on this ques¬ 
tion. After stating that the three defendants were charged 
with the operation of a lottery, the court said: 

In other words, the defendants are charged with jointly 
carrying on this lottery known as the numbers game. It 
is necessarily implied that they did so in pursuance to a 
common intent and in pursuance of a previously formed 
design (S. A. 50). 

He further charged: 

It is necessary, of course, for the Government to show 
that the defendants Acalotti, Billed and Lewis were 
connected together in jointly operating this enterprise, 
that is, the lottery known as the numbers game 
(S.A.52). 

At S. A. 52-53 the court explained the Government’s theory 
of the connection between the three defendants, and in discuss¬ 
ing defendant Lewis’ activities in Maryland, the court told the 
jury: 

But if all three were engaged jointly in a single enter¬ 
prise, namely, operating the so-called numbers game in 
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the District of Columbia, even though Lewis’ part of 
the activities were conducted in Maryland, all three may 
be tried and found guilty in this Court (S. A. 55). 

Again, the court said: 

But if you find he (Lewis) operated this lottery jointly 
with AcaJotti and Billed, he too may be tried and found 
guilty in the District of Columbia (S. A. 55). 

Twice at the beginning of his charge he told the jury that it 
must determine whether the defendants or any of them had 
committed the crime with which they were charged 
(S. A. 48-49). At the conclusion of this charge he advised the 
jury that it had to render a separate verdict as to each defend¬ 
ant, and that in each instance the verdict had to be guilty or 
not guilty (S. A. 56). 

The admonitions above set forth and the charge as a whole 
leave no question as to the fact that the matters in requested 
instructions 12 and 13 were substantially and fairly covered. 
The jury was told in clear language that it was the duty of the 
Government to establish that the three defendants were jointly 
engaged in the commission of the offense. 

The court properly denied appellants’ requested instruction 
number 14 that if the jury “believes from the evidence that 
there is proof of different offenses instead of the single offense 
charged in the indictment,” its verdict should be not guilty as 
to appellant Lewis. This request for instruction is not directed 
at a jury question. 

Appellants next urge as error the denial by the court of their 
prayer number 15, that the refusal to testify on the grounds 
of self-incrimination by certain witnesses called by the Govern¬ 
ment should not be considered to the prejudice of appellants. 

Appellants cite no case holding, as they urge, that a refusal 
to so charge is error; and none has been found by the Govern¬ 
ment after diligent research. 

‘Requested instruction number 13 also asked that the jury be informed 
that it was not incumbent upon the defendants to show that they were 
not acting in concert. This latter proposition is dealt with folly at p. 19, 
tuprdy in discussing the court's instructions regarding burden of proof and 
presumption of innocence. 




- Beach v. U. S., 46 F. 754 (C. C. A. N. D. CaL, 1890) and 
People v. Black, 238 P. 374 (CaL, 1925), cited by appellants, 
hold that it is error for the court to charge that such an infer¬ 
ence may be drawn. 

However, the court in the instant case gave no charge on 
the subject. 

The court properly denied appellants 7 requested instruction 
number 16. That instruction, as did their numbers 2 and 3, 
failed to appreciate the rule of law that one may be physically 
without the District of Columbia and yet be acting in violation 
of a District of Columbia statute. The grounds set forth in 
our argument on requested instructions numbers 2 and 3 are 
likewise applicable here. See pp. 16-18, supra. 

Having established Lewis 7 control over the gaming place in 
Maryland, and having shown the connection between it and 
the operation of the lottery in the District of Columbia by the 
possession in Maryland of the numbers slips which were written 
in the District of Columbia, that possession of slips is clearly a 
factor for the jury’s consideration. It would have been in 
complete disregard of the facts to have instructed the jury that 
such possession could be considered only as a violation of Mary¬ 
land law and not a violation of the District of Columbia law, 
as appellants 7 instruction would have led the jury to believe. 

The court properly denied, as being contrary to the evidence, 
appellants 7 requested instruction number 17, that the jury 
could not consider any telephone calls to the gambling estab¬ 
lishment as evidence against appellant Lewis because, it asserts, 
no connection was shown between Lewis and those calls. That 
instruction overlooks the stipulations that appellant Lewis 
claimed ownership and control of the two telephones to which 
the calls were made, and the stipulation that appellant Lewis 
owned the fourteen adding machines. Lewis and these tele¬ 
phones and adding machines were found by the marshals in 
the barricaded gambling room at the time of the raid. Lewis 
admitted to the marshals that the $17,980 was his. In addi¬ 
tion to this, many of the persons calling when the marshals 
answered the telephones asked for “Snags” (appellant Lewis). 

In view of these facts showing appellant Lewis 7 control of 
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the gambling room and its contents, the jury would be per¬ 
fectly justified in considering against appellant Lewis the calls 
made to those numbers by Miss Franklin and Acalotti from 
the latter’s apartment, as well as the calls answered by the 
marshals. 

b. The Court substantially and fairly covered requested instructions 6, 7, 

' and 12 

The appellants urge that their requested instructions num¬ 
bers 6,7, and 12, although the court granted them in substance, 
were not included in its charge. An examination of the charge 
will show that these instructions were substantially and fairly 
covered by the court. 

The instructions 6 and 7 were taken from the case of McAfee 
v. U. S., 70 App. D. C. 142,105 F. 2d 21 (1939). The Govern¬ 
ment concedes that these instructions correctly state the law. 
But the Government by no means concedes that a court must 
use the exact language approved in that case in order to render 
itself free from error. To suggest such a result would be to 
hold that there is but one set of instructions that can be given 
without error. 

The determinant of a correct instruction is not the verbiage 
used, but rather whether the language fairly conveys to the 
jury the correct principles of law. This must be the test by 
which to judge the charge of a court. It, therefore, becomes 
necessary to examine the charge to see if the court substan¬ 
tially and fairly covered the propositions raised by these in¬ 
structions. The Government submits that the charge does. 

Appellants’ requests for instruction ask that the jury be told 
(1) that the defendant is presumed to be innocent and is 
clothed with that presumption throughout the trial; (2) the 
burden is upon the Government to prove the guilt of the de¬ 
fendant; (3) that the Government has the burden to prove the 
defendant guilty beyond a reasonable doubt; (4) that each 
element of the offense must be proved beyond a reasonable 
doubt; and (5) that the guilt of the defendant must be based 
upon reason and not upon chance. If the court has included 
fairly and substantially these admonitions within its charge, 
there can be no complaint. 
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The court instructed the jury that “Every defendant in a 
criminal case is presumed to be innocent. This presumption 
of innocence attaches to the defendants throughout the trial.” 
(S. A. 48.) Certainly this satisfied the first proposition. 

The court then stated immediately following: 

The burden of proof is on the Government to prove the 
defendants guilty beyond a reasonable doubt. Unless 
the Government sustains this burden and proves beyond 
a reasonable doubt that the defendants have committed 
every element of the offense with which they are 
charged, the jury must find them not guilty. (S. A. 48.) 

Propositions 2, 3, and 4 are plainly covered by this in¬ 
struction. 

The court went on to instruct on reasonable doubt as follows: 

* * * I want you to mark my words carefully, how- 
- ever. I said that the burden of proof on the Govern¬ 
ment is to prove the defendants guilty beyond a 
reasonable doubt, not beyond all doubt whatsoever. 
Proof beyond a reasonable doubt is proof to a moral cer¬ 
tainty, and not necessarily proof to an absolute or 
mathematical certainty. By a reasonable doubt, as its 
name implies, is meant a doubt based on reason, a doubt 
for which you can give a reason to yourself, and not 
just some whimsical speculation or some capricious 
conjecture. 

Sometimes the phrase “proof beyond a reasonable 
doubt” seems a little formidable, perhaps a little diffi¬ 
cult, and I like to explain its meaning in simple, every¬ 
day phraseology which is easily understood and yet at 
the same time entirely accurate. Proof beyond a rea¬ 
sonable doubt simply means this: If after an impartial 
comparison and consideration of all the evidence, you 
can say to yourself that you are not satisfied of the de¬ 
fendant's guilt, then you have a reasonable doubt. But, 
on the other hand, if after such impartial comparison 
and consideration of all the evidence you can truthfully 
and candidly say to yourselves that you have an abiding 
conviction of the defendant's guilt, such as you would be 
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willing to act upon in the more weighty and important 
matters relating to your own affairs, then you have no 
reasonable doubt. 

In other words, proof beyond a reasonable doubt is 
such proof as will result in an abiding conviction of the 
defendant’s guilt on your part, such a conviction as you 
would be willing to act upon in the more weighty and 
important matters relating to your own affairs. (S. A. 
48-49.) 

This instruction requires that the jury base its verdict upon 
reason, be satisfied to a moral certainty of defendant’s guilt, 
have an abiding conviction of the defendant’s guilt, possess 
an abiding conviction based upon proof which would give one 
such a conviction as he would be willing to act upon in the 
more weighty and important matters relating to one’s own life. 
It leaves no opportunity for the jury to arrive at a verdict based 
upon mere probability or chance. 

Requested instruction number 12 has been discussed at 
page 20-22, supra. 

VI 

The Court properly announced to the jury the law of the case 

a. The prosecution did not argue to the jury that it could draw an inference 
adverse to appellants from the fact that certain witnesses called by the 
prosecution claimed their privilege against self-incrimination 

Appellants complain that Government counsel argued to the 
jury that it had a right to infer that if certain witnesses called 
by the prosecution had not stood on their constitutional rights 
and had answered the questions propounded, the answers would 
have been unfavorable to appellants. Appellants refer to Gov¬ 
ernment’s rebuttal argument (Tr. 1492,1948-9). 

The Government’s argument complained of was in answer 
to arguments made to the jury by appellants’ attorneys chal¬ 
lenging Government counsel to answer in their closing 
argument why Barnes (Tr. 1413,1421), Cohen (Tr. 1421,1428), 
Officer Winters (Tr. 1427), Himmelfarb (Tr. 1427), Sachs 
(Tr. 1427), apartment house janitor (Tr. 1428), Whiteoaks 
(Tr. 1428), and Costello (Tr. 1428) had not been called by the 
Government to testify. 
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Thus challenged before the jury, the Government was com¬ 
pelled, in its rebuttal argument, to make reply as to why these 
persons were not called. 

Government counsel replied that these persons were closely 
associated with appellants and should have been called by 
them; that it would have been futile for the Government to 
have called more of these witnesses to take unnecessary time, in 
view of the pattern of so many of them standing on the privilege 
against self-incrimination; and, finally, that these persons were 
not called by appellants because they would have told the truth 
and corroborated Miss Franklin or Trice or they would have 
stood on their privilege. 

Government counsel did not ask the jury to draw an infer¬ 
ence unfavorable to appellants from the fact that certain wit¬ 
nesses called by the prosecution claimed their privilege against 
self-incrimination. Government counsel was merely replying 
to the challenge of appellants’ counsel as to why certain other 
persons were not called by the prosecution. Such argument 
was clearly proper. The following cases hold that a prosecutor 
in rebuttal argument may comment upon the failure of de<- 
fendants themselves to take the stand, when such comment is 
provoked by argument of defense counsel: Rice v. U. S., 35 
F. 2d 689 (C. C. A. 2,1929); Comeriato v. U. S., 58 F. 2d 557 
(C. C. A. 4, 1932); Baker v. U. S., 115 F. 2d 533 (C. C. A. 8, 
1940). 

b. The Court properly instructed the jury with reference to the failure of 
a party to call a witness peculiarly available to that party 

In its principal charge the court told the jury: 

There is another rule of law that may be of help to 
you and that is pertinent to this case. If a witness is 
not produced who is peculiarly available to one side or 
the other, then the jury has a right, if it wishes to do 
so—and it is entirely within the jury’s discretion—to 
draw the inference that the testimony of that absent 
witness, the witness who was not called, would be un¬ 
favorable to the party that has failed to call the witness, 
unless the absence of the witness is sufficiently accounted 
for or explained. 
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Bernice Franklin named certain persons who, she 
says, placed numbers bets with Acalotti, or collected 
numbers bets for him. None of them have been called 
by the defense to contradict her testimony. You have 
a right, if you choose to do so—and that is entirely 
within your discretion—to draw the inference that if 
they had been called by the defense, their testimony 
would be unfavorable to the defense. 

Bernice Franklin further testified that Acalotti laid 
off bets to Billed and that they were in the habit of 
clearing their transactions in the office of one Herman 
Cohen. Herman Cohen has not been called by the de¬ 
fense to contradict the testimony of Bernice Franklin 
on this point; and you have a right, if you choose to 
do so—and it is entirely within your own discretion— 
to draw the inference that if Herman Cohen had been 
called by the defense, his testimony would have been 
unfavorable to the defense (S. A. 53-^54). 

The first paragraph of the Court’s charge quoted above cor¬ 
rectly states the law in the Federal Courts. Milton v. V . &, 
71 App. D. C. 394, 110 F. 2d 556 (1940), and cases dted 
therein. 

The succeeding two paragraphs, fairly and carefully within 
the rule just stated, invited the jury’s attention to the evidence 
before them on this subject. 

Bernice Franklin named a policeman, the two owners of a 
liquor store and other persons as having frequently placed bets 
with Acalotti; and she named Cohen and others connected 
with Cohen as being present in Cohen’s newspaper office when 
Acalotti settled weekly with Billed. Trice named Barnes 7 
as a numbers writer at Wearley’s restaurant. 

These persons were certainly ones whom the jury, under the 
court’s admonition (“ # * * if you choose to do so—and that 
is entirely within your discretion * * *”), could find to be, 

T The mere fact that the absent witness (a codefendant who had pleaded 
guilty) might have refused to testify on grounds of self-incrimination, does 
not preclude the drawing of the unfavorable inference. (Clayton v. U. S., 
1S2 F. 2d 402 (C. C. A. 9,1945 )); Commorttcealth v. Spencer, 212 Mass. 438 
(1912). 
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in interest and in accessibility, , peculiarly available to appel¬ 
lants to deny the statements of Miss Franklin and of Trice, if 
those statements were untrue. It would be to the obvious 
self-interest of these persons to testify for appellants and deny 
the Government evidence. 

Furthermore, the testimony at the trial as to their associa¬ 
tions with appellants, and information otherwise known to the 
prosecution, made it clear that the Government could not vouch 
for the credibility of these persons. 8 

It is unrealistic for appellants to contend, as they do, that 
such persons were "equally available” to the prosecution to 
testify that they had bet with Acalotti or had facilitated his 
professional gambling activities. U. S. v. Beekman, 155 F. 2d 
580 (C.C. A. 2,1946). 

It is true, as appellants urge, that Cohen and Barnes were 
in attendance under Government subpoenas during a part of 
the presentation of the Government’s case, but it was for the 
purpose of identification by witnesses Franklin and Trice who 
gave testimony about them, and this fact did not make them 
less available to appellants. 

In Egan v. U. 5., 52 App. D. C. 384, 287 Fed. 958 (1923), 
cited by appellants, the absent witnesses were at least equally 
available to the Government since they worked in the Bureau 
of Internal Revenue as did the defendant. There appears on 
the record to have been no personal or business relationship 
between them and the defendant other than normally exists 
between employees in the same department but different divi¬ 
sions. Nor does it appear for any reason that the absent wit¬ 
nesses "would naturally side with” the defendant.* Vol. 316 
Records and Briefs, Court of Appeals D. C. 

In RosteUo v. U. S., 36 F. 2d 899 (C. C. A. 7,1929), cited by 
appellants, the absent witness was a codefendant who had 
pleaded guilty and was awaiting sentence. The court said 
that he was likely not to be disposed, under the circumstances, 
to testify favorably to the defendants. Several defendants 

‘Although the Government placed on the stand a number of witnesses 
whose credibility was suspect, calling such witnesses is within the broadest 
discretion of Government counsel, to be exercised with caution. 

•The test of “peculiar availability” used in U. fit. v. Cotter, 60 F. 2d 689 
(0. C. A. 2,1982), 682L 
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denied even knowing him and all the defendants denied any 
knowledge of or interest in his affairs. Such witness was held 
to be at least as available to the Government. 

The absent witness in Moyer v. 27. S., 78 F. 2d 624 (C. C. A. 
9,1935), cited by appellants, was in precisely the situation as 
the absent witness in the Rostello case, and was held to be 
equally accessible to both sides. 

Appellants also complain of the following supplemental 
charge (S. A. 70): 

I am going to make some additional observations to 
you, ladies and gentlemen. I pointed out to you in my 
charge that the Government has offered certain evidence. 
I called your attention to the fact that the defendants 
personally did not have to take the stand, and that no 
inference could be drawn against them from their failure 
to take the stand themselves, because that was one of 
their constitutional rights. 

However, I call your attention to the fact that they 
had a right to call other witnesses and that they called 
none, to contradict the testimony of the Government 
witnesses, and that therefore the testimony of the Gov¬ 
ernment witnesses stands uncontradicted. 10 

Such comment is proper. 

In Morrison v. 27 jS., 6 F. 2d 809 (C. C. A. 8,1925), the court 
said at p. 811: 

Comment by court and counsel that certain testimony 
is uncontradicted is common, oftentimes helpful, and is 
very generally held to be without error (citing cases). 
To the same effect are Sidebottom v. 27. S,, 253 Fed. 417 
(C. C. A. 9,1918); McCormick v. U. 5., 9 F. 2d 237 (C. C. A. 8, 
1925); Lias v. U. S., 51 F. 2d 215 (C. C. A. 4,1931), aff’d., 284 
U. S. 584; Boehm v. 27. S., 123 F. 2d 791 (C. C. A. 8, 1941), 
cert, den., 315 U. S. 800. 


*This instruction was actually given as a characterization of the state of 
the evidence of the case as a basis for the excerpts from Earning v. D. C* 
4S App. D. C. 880 (1919), afTd., 254 U. S. 135, then immediately read by the 
court to the Jury. It will be further discussed in connection with the 
Earning charge. 




Appellants complain that the court erroneously instructed 
as follows: 

The law provides that any offense against the United 
States which is begun in one district and is completed 
in another, or which is committed in more than one 
district, may be prosecuted in any of the districts in 
which the offense was begun, continued or completed 
(S.A.54). 

It is unnecessary, however, to debate the applicability of that 
law (18 U. S. C. 3237 (1940)) to 22 D. C. Code 1501 (1940), 
as to jurisdiction to prosecute for its violation in the Federal 
Courts in Maryland, inasmuch as the judge’s charge as a whole 
shows dearly that the above-quoted language could have in no 
wise prejudiced the appellants. An examination of the entire 
charge shows that the principle of law announced and illus¬ 
trated by the court was that one could violate the law of the 
District of Columbia even though the personal acts of his 
which constituted his part of the violation occurred outside the 
District of Columbia. And that fundamental principle of law 
is not questioned by the appellants. 

Following immediately the language above-quoted and com¬ 
plained of by appellants, the court stated: 

This means that if a part of an offense is com¬ 
mitted in the District of Columbia, and a part in an¬ 
other district, then the entire offense may be prose¬ 
cuted in the District of Columbia. Let me illustrate 
this to you by an example taken entirely outside of this 
field and from another type of offense. Suppose a per¬ 
son stands in Maryland, across the line from the District 
of Columbia, and fires a gun and the bullet travels into 
the District of Columbia and hits somebody in the 
District of Columbia, then the person who fired the 
gun may be prosecuted in the District of Columbia, even 
though he fired it in Maryland. So, here, if a part of 
the entire offense was committed in the District of 
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Columbia, and a part in Maryland, the entire offense 
may be prosecuted in the District of Columbia. 

So, too, if several persons jointly commit an offense 
and the participation of one or more takes place in the 
District of Columbia, and the participation of one or 
more takes place outside of the District of Columbia, 
then all of them may be prosecuted in the District of 
Columbia. 

The evidence of the Government in this case tends to 
show that Acalotti performed his part of the offense 
charged in the indictment in the District of Columbia; 
Billeci either entirely in the District of Columbia 
or in part in the District of Columbia or in part in Mary¬ 
land; and Lewis entirely in Maryland. But if all three 
were engaged jointly in a single enterprise, namely, oper¬ 
ating the so-called numbers game in the District of 
Columbia, even though Lewis’ part of the activities was 
conducted in Maryland, all three may be tried and found 
guilty in this Court. 

The law does not permit a person to stand across the 
line, so to speak, from the District of Columbia, and do 
acts which take effect in the District of Columbia; they 
are subject to prosecution in the District of Columbia. 
Otherwise the law would be helpless indeed. 

This question does not arise as to Acalotti and Billeci, 
because there was testimony as to their activities in the 
District of Columbia, while Lewis’ activities were prin¬ 
cipally if not entirely across the line in Maryland. 
But if you find he operated this lottery jointly with 
Acalotti and Billeci, he, too, may be tried and found 
guilty in the District of Columbia (S. A. 54-455). 

The purpose of the entire instruction was to inform the jury 
that if they found that defendant Lewis’ activities in Maryland 
constituted a part of a joint operation of a lottery in the District 
of Columbia, then he would be subject to prosecution in the 
District of Columbia. That this was the purpose and effect of 
the charge is perfectly dear. The complaints made by appel¬ 
lants, therefore, are without merit. 
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<L The charge on joint enterprise was proper 

Appellants complain that the court “directed the jury that 
they could imply a joint enterprise existed among the three 
appellants,” and quote, out of context, a part of the instruc¬ 
tion on this subject (Appellants’ Brief, p. 56). 

The charge on joint enterprise must, of course, be considered 
in its entirety. It correctly states the law and discusses the 
evidence on this subject fully and fairly. It is found at 
S. A. 50-53. 

For further discussion of the court’s instruction on joint en¬ 
terprise, see V as to prayers 12 and 13, supra, p. 20-22. 

e. It was not error for Court to tell jury that there had been corrobora¬ 
tion of Bernice Franklin 

Appellants complain of the accuracy and the legality of the 
judge’s statement to the jury that Miss Franklin’s “testimony 
was corroborated by the testimony of Bernard King and Rose 
King, both of whom testified that they placed bets with de¬ 
fendant Acalotti” (S. A. 51). Bernard King so testified and 
even gave the number which Miss Franklin testified he usu¬ 
ally played (T. R. 821). The testimony of Rose King, after 
much questioning, was that she had played numbers with ap¬ 
pellant Acalotti (Tr. R. 1092, 1097, 1100); that she sent him 
money orders at 908 14th Street in the name of Till Alcott, 
and that all of them were for numbers played with him (T. R. 
1096, 1097, 1100). She claimed, however, that she did not 
play the numbers with him since June 1, 1948 (T. R. 1092); 
however, a money order and an application therefor was later 
produced at the trial, dated July 27, 1948, made by Rose 
King payable to Till Alcott, 90814th St., NW., amount $15.00 
(T. R. 1296-1297). 

The trial judge carefully instructed the jury that they were 
the sole judges of the facts (S. A. 47), and that the court’s com¬ 
ments on the facts are not binding on them and that their recol¬ 
lection and understanding of the facts must prevail (S. A. 
47-48). 

Russell v. U. S., 12 F. 2d 683 (C. C. A. 6,1926), cert, den., 273 
U. S. 708, is directly in point and holds that the judge may 
comment to the jury on the evidence and state that certain 
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evidence corroborates an accomplice of appellant who was 
called as a witness for the Government. 

The Russell case has been cited with approval on the right 
of the judge to comment to the jury on the testimony of wit¬ 
nesses where the jury is told that the comment is not binding 
on them and that the ultimate responsibility of weighing the 
evidence is with the jury: Zottarelli v. U. S., 20 F. 2d 795 
(C. C. A. 6,1927), where the court said certain propositions were 
“established” by the evidence; Mancuso v. U. S., 27 F. 2d 322 
(C. C. A. 6,1928), where the judge was alleged to have assumed 
facts to be “established” which were claimed to be in dispute. 
Wilson v. U. S., 71 App. D. C. 54,107 F. 2d 253 (1939), where 
the judge, having charged on the right of the jury to dis¬ 
regard testimony of witnesses who had testified falsely, stated 
that he did not believe this rule was applicable to any witness 
who had testified. 

Smith v. U. S ., 55 App. D. C. 117, 2 F. 2d 919 (1924), cited 
by appellants, is distinguishable from the instant case. That 
was a prosecution for simple assault on a deputy marshal. 
This appellate court found that there was a sharp conflict in 
the evidence as to whether the marshal had disclosed his iden¬ 
tity to the defendant before the encounter. In that state of 
the evidence the trial judge told the jury: “If the time has 
come when officers cannot serve the process of the United 
States, then it is a sad time.” The judge also told them: “The 
charge is that the defendant committed an assault upon Mr. 
Dempsey; there is no doubt that he did.” Such statements 
by the judge were clearly argumentative and coercive and this 
court held they were not cured by other words of the judge at¬ 
tempting to leave the ultimate issues for the jury’s independent 
decision. 

f. The Coart’s instruction on accomplice testimony was correct 

There is no merit to the appellants’ contention that the court 
should have used the words “that the testimony of an accom¬ 
plice ought to be received with suspicion, and with the very 
greatest of caution” (Appellants’ Brief, p. 58). The court 
charged that “the testimony of an accomplice should be re¬ 
ceived with care and scrutinized with caution” (S. A. 53). This 
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instruction was approved in Mendelson v. TJ. S., 61 App. D. C. 
127, 58 F. 2d 532 (1932). Furthermore, the failure of a court 
to give an instruction on accomplice testimony has been held 
not to be reversible error. Caminetti v. TJ. S., 242 U. S. 470 
(1917); Borrnn v. U. S., 61 App. D. C. 4, 56 F. 2d 301 (1932); 
Pine v. U. S. 135F. 2d 353 (C. C. A. 5,1943). 

VII 

The Court’s actions, statements and supplementary instruc¬ 
tions were proper and did not coerce the jury 

a. The Court did not indulge in improper intonations and gestures in 

delivering his charge 

The intonations and gestures used by the judge in charging 
the jury were not improper, and have been grossly exaggerated 
by appellants in their endeavor to blame the trial judge for 
the verdict of the jury. 

The intonations and gestures used by a judge, in the course 
of expressing himself through the words of his charge, may be 
likened to verbal acts, and should be considered in the light 
of the rule in the Federal Courts permitting wide latitude of 
comment, providing, as was done here many times, the jury 
was told that it was the sole judge of the facts, the credibility 
of the witnesses and the final determination of the issues pre¬ 
sented to them. Coupe v. TJ. S., 72 App. D. C. 86,113 F. 2d 145 
(1940), cert. den. 310 U. S. 651; Vinci v. U. S. 81 App. D. C. 
386,159 F. 2d 777 (1947). 

bu The Court did not err in its refusal to grant appellants’ motion for a 

mistrial after the Court was informed of attempts to corrupt the jury 

After the jury had deliberated approximately 12 hours, the 
Judge was informed, just prior to midnight on Thursday, Jan¬ 
uary 25, 1950, by the Chief Deputy United States Marshal, 
that a deputy assigned to the jury had been informed by a 
female juror that several other female jurors had informed her 
that they had received threatening telephone calls Tuesday 
evening and Wednesday morning and that one claimed to have 
been offered $300 to vote “Not Guilty” (S. A. 63). 

The following morning, January 26,1950, at 9:50 a. m., out 
of the presence of the jury, the judge announced to all counsel 



36 


and defendants who had been summoned especially to be pres¬ 
ent in court, that he had received this information (S. A. 63). 
He then directed the United States Attorney, who also had 
been summoned, to begin an immediate investigation of the 
jury tampering (S. A. 63). At the same time he increased 
the bonds of defendants Billed and Lewis to $25,000.00 each 
(S. A. 64). (Defendant Acalotti had been denied bond after 
his conviction of obstructing justice.) The marshal was then 
directed to clear the corridors of the courthouse when the jury 
had occasion to pass through them (S. A. 64). 

Shortly before 2:03 p. m., January 26, 1950, the court re¬ 
ceived two notes from two jurors relating to the telephone 
calls they had recdved (S. A. 66'). In the absence of the jury, 
these were read into the record, omitting the names (S. A. 66). 
At 2:55 p. m., the same day, the judge called in the jury and 
informed them of the contents of these two notes and admon¬ 
ished the jury that it should “ignore those calls and proceed 
to find a verdict as though those calls had not been made. 
Your verdict as I have said before several times, must be based 
on the law as the Court has given it to you, and on the facts 
as you find them from the evidence” (S. A. 69-70). 

Appellants complain that it was error for the judge to tell 
the jury of the communications he had received from the jurors 
and to tell them that he had requested an investigation to be 
made of this jury tampering. 11 The Government submits that 
the action taken by the judge was not erroneous. 

The court’s action must be viewed in the light of all the 
surrounding circumstances. Appellant Acalotti had shortly 
before (December 1949) been convicted of obstructing justice 
for threatening a Government witness (Bernice Franklin) who 
had appeared as a witness before a Special Grand Jury which 
was investigating gambling in the District of Columbia. 
Judge Holtzoff was the trial judge in that case. That same 
witness was the principal witness in the instant case. The 
trial had been attended throughout by persons who were 
termed by the court as “unsavory” and “apparently are mem- 

s The substance of the contents of the notes was also known to the female 
Juror who had informed the deputy the night before, and was probably 
known to the other jurors, since the notes came from the jury room. 
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bers of the underworld” (S. A. 68). This characterization was 
evidently correct inasmuch as counsel for appellants admitted 
having advised these persons to absent themselves from the 
courtroom (S. A. 68-69). 

Appellants rely upon several cases to support their position. 
One of these is Mattox v. United States, 146 U. S. 140 (1892). 
But the facts in that case are entirely remote from the case 
at hand. There, a newspaper was given the jurors while de¬ 
liberating, which summarized the evidence in a very biased 
fashion, commented adversely upon defendant’s case, and 
stated that it was the second time he was being tried for his 
life; also remarks were made by a bailiff that “this is the third 
fellow he killed.” These facts, of course, required reversal. 
The nature and the source of the contacts in that case clearly 
distinguish it. 

And in Stone v. U. S., 113 F. 2d 70 (C. C. A. 6, 1940, cited 
by appellants, the court stated that it was conceded that the 
person who tampered with the jury was not an agent of, or 
affiliated with the Government or the defendants. This, too, 
is unlike the situation at hand, for the Government by no 
means concedes that the defendants were without complicity 
in this tampering. 13 

Appellants quote from Judge Prettyman’s opinion in Rakes 
v. U. S., 169 F. 2d 739 (C. C. A. 4, 1948) to the effect that a 
juror having knowledge of any outside influence being brought 
to bear should report his information at once to the Judge. 
The court there affirmed the conviction and held that jurors, 
on defendant’s motion for a new trial, cannot impeach their 
verdict. (It is apparently not contended that the holding in 
the Rakes case has application here.) In the instant case the 
jurors acted in accordance with the admonition of Judge Pretty- 
man. 


** As a result of an investigation by the Federal Bureau of Investigation, 
an Indictment (Criminal #640-50) containing four counts was returned on 
March 28, 1950, against one Bennie C. Caldwell, an admitted former pro¬ 
fessional gambler, charging him with attempting to influence and corrupt 
the jury in the instant case. The matter of the connection of one or more 
of the appellants with this tampering is presently under consideration by 
the Grand Jury, and the Federal Bureau of Investigation is in the possession 
of Important information on this subject 
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U. S. v. Rakes, 74 F. Supp. 645 (D. C. E. D. Va., 1947), cited 
by appellants, is clearly distinguishable from the present case. 
When the juror Madison was offered “easy money” to “hang” 
the jury, he was advised by a legal friend to report the same 
to the trial judge, which he immediately did in the presence of 
an Assistant United States Attorney. Upon being interro¬ 
gated by the trial judge, he assured the court that the incident 
would not influence his verdict. The juror was directed not 
to report the attempted tampering to anyone. Subsequent to 
a verdict of guilty, the defendants filed a motion for a new 
trial The basis of such motion being that juror Madison had 
told of the attempted tampering incident to the foreman and 
three other jurors during the time of their deliberations. The 
defendants asserted in their motion that the trial judge had not 
told the defendants or their counsel anything about the at¬ 
tempted tampering and that the judge thus denied them the 
opportunity to file an immediate motion for a mistrial The 
motion was granted on the grounds that it was unknown what 
effect juror Madison’s disclosure had upon the other jurors 
who did not have the benefit of any instruction or admonition 
from the judge. 

The facts of the instant case are far different, because here 
appellants’ counsel were notified at once of the attempted tam¬ 
pering and, most importantly, the jurors were promptly in¬ 
structed to disregard the incident and determine the case solely 
on the law as given by the court and the facts as the jury found 
them from the evidence. 

The court in the Rakes case, supra, (74 F. Supp.), although 
granting a new trial, had the following to say, at p. 648: 

I am not unmindful of the practical consequences 
which might flow from a ruling to the effect that any 
effort to approach a juror by outside influence is ground 
for a new trial. It may result in a situation to be taken 
advantage of by unscrupulous defendants and their 
friends. See Klose v. United States, 8 Cir., 49 F. 2d 771, 
at page 181. The views here expressed are not to be 
construed as stating such rule. / go only so far as to 
say that when such situation arises the Judge should 
carefully scrutinize all the facts available and then de- 
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termine whether the defendants have received a fair 
and impartial trial, free of improper, prejudicial in¬ 
fluences. [Italics supplied.] 

The court in Klose v. U. S., 49 F. 2d 177 (C. C. A. 8,1931), 
cited in the quotation above from the above Rakes case, made 
this statement on the danger of granting mistrials in tampering 
cases: 

Yet, it does not follow that a mistrial should be 
granted whenever any evilly disposed person in no way 
connected with the parties, attempts to make improper 
remarks or advances to a juror, or attempts to corrupt 
a juror. Such a rule might preclude bringing any des¬ 
perate offender to justice. Without any expectation or 
hope of success in such an attempt it might readily be 
resorted to as a means of thwarting the administration 
of justice. There was no abuse of discretion by the trial 
court in denying a mistrial, and no prejudice has been 
shown by reason of this alleged misconduct and irregu¬ 
larity (p. 181-2). 

State v. Morris, 114 P. 476 (Oregon, 1911), presented a 
factual situation almost identical with the present case, but 
involving a single juror. The juror to whom the approach was 
made was cautioned by the judge not to allow the incident to 
affect him in any manner. This was done in the present 
case. That court stated that there was nothing to show that 
the offer of bribery disturbed “his equilibrium as a fair minded 
juror.” It further declared that the verdict should not be 
disturbed except for a manifest abuse of discretion. See also 
State v. Bersch, 207 S. W. 809, 276 Mo. 397 (1918). 

A very similar situation was presented to this court in Hig¬ 
gins v. TJ. S., 81 App. D. C. 371,160 F. 2d 222 (1946), cert, den., 
331 U. S. 822, involving attempted tampering with a juror 
which was brought to the judge’s attention prior to verdict, and 
the conviction was affirmed. 

As shown above, it is submitted that the rulings of the courts 
in cases factually in point, and that pronouncements by dictum 
in other cases, permit a trial judge to exercise his discretion, in 
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! the light of all of the facts and circumstances surrounding the 
trial, and to deal with an evil situation so as to preclude the 
frustration of justice, while never losing sight of the rights of 
the defendants to a fair trial by jury. 

c. The coart did not err in recalling the jury to the courtroom without 
their request; and it was not necessary to restate the fundamental prin¬ 
ciples of law upon each supplemental instruction 

It is not error for the trial judge to recall the jury after they 
have begun deliberating. In fact, the court may send for the 
I jury at any time for further instructions although no request 
has been made by the jury. The question of recalling a jury 
after deliberations have started is left to the discretion of the 
trial court. 

In Allis v. U. S., 155 U. S. 117 (1894), the Supreme Court 
said: 

It is familiar practice to recall a jury after they have 
been in deliberation for any length of time for the pur¬ 
pose of ascertaining what difficulties they have in the 
consideration of the case, and of making proper efforts 
to assist them in the solution of those difficulties. It 
would be startling to have such action held error, and 
error sufficient to reverse a judgment. The time at 
which such a recall shall be made, if at all, must be left 
to the sound discretion of the trial court, and there is 
nothing in the record to show that the court, in the 
case at bar, abused this discretion or failed to wait a 
reasonable time for the consideration of the case by the 
jury under the charge as already given. 

To the same effect are: Coupe v. XJ. S., supra; Dwyer v. U. S., 
17 F. 2 (d) 696 (C. C. A. 2, 1927), cert, den., 274 U. S. 756; 
Sorcey v. U. S^ 151F. 2 (d) 899 (C. C. A. 7,1945). 

Appellants next urge as error the failure of the judge to 
repeat its instructions on presumption of innocence, burden of 
proof and reasonable doubt. This was not error. 

In the case of Dwyer v. U. S., supra, after the jury had re¬ 
turned twice and had certain testimony read to it, the court 
sent for the jury and gave them additional instructions. De¬ 
fense counsel excepted to the judge’s instructions on the ground 
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that the jury had not asked for any further instructions. De¬ 
fense counsel then asked the court to charge again “ on pre¬ 
sumption of innocence, reasonable doubt, credibility of wit¬ 
nesses. Defense counsel also requested several additional 
charges not theretofore given. The court denied all of these 
requests and said the matter had been sufficiently covered 
already. Within a half hour, the jury returned with a verdict 
of guilty. The Circuit Court held that there was no error in 
this. 

Appellants cite Berger v. XJ. S., 62 F. (2d) 438 (C. C. A. 10, 
1932), 440, to hold that fundamental instructions must be 
repeated in a supplemental charge to preclude wrongful coer¬ 
cion of the jury. It is true that that court made that state¬ 
ment. But the conviction below was actually reversed be¬ 
cause the trial judge asked the foreman how the jury was 
divided numerically. 

In Commerford v. U. S., 64 F. (2d) 28 (C. C. A. 2,1933), 31, 
the court, in passing upon a supplemental instruction claimed 
to be coercive, said that the reversal in the Berger case was 
based on improper inquiry addressed to the foreman as to the 
division of the jurors and was irrelevant on the question of a 
coercive instruction. 

In Speak v. U. S ., 161F. (2d) 562 (C. C. A. 10,1947), the same 
question was again before the same court in a case where the 
trial judge gave the jury supplemental instructions and failed 
to repeat fundamental principles of law. But the Circuit 
Court, affirming the conviction, distinguished the Speak case 
from the Berger case, because in the Speak case the trial judge, 
when giving the supplemental instructions, told the jury it was 
to be guided by “all of the instructions heretofore given you in 
this case.” 14 The court said the presumption must be that 
the jury had all of the previous instructions in mind and that 
the quoted direction, supra, was equivalent to repeating them. 

The Speak case is controlling in the instant case because, 

u A dissenting opinion in this case stated that these charges had already 
been given. 

14 The Court in the Speak case also commented upon its own earlier 
decision, as follows: “The instruction in the Berger case would, in our 
opinion, have constituted reversible error even if this admonition had been 
given” (p. 565). 



42 


when the jury was called back on the evening of January 25, 
1950, the trial judge gave the following charge in its supple¬ 
mental instructions: 

You must bear in mind, ladies and gentlemen, that 
it is your duty to apply the law as the Congress has 
written it and as I have given it to you, irrespective of 
whether you agree with the law or not (S. A. 61). 

On January 26, 1950, when the jury was again called back, 
the trial judge included in his supplemental instructions the 
following charge: 

Your verdict as I have said before several times, must 
he based on the law as the Court has given it to you and. 
on the facts as you find them from the evidence 
(S. A. 70). 

“It is your duty under your oaths as jurors to accept 
as correct and he governed by the exposition of the law 
which I give you” (S. A. 70). [All italics supplied, 
above.] 

In the above-quoted portions of the supplemental instruc¬ 
tions, reference is made to the law as previously given in the 
initial charge, and the jury was clearly and repeatedly told by 
the Court that the supplemental instructions were given in 
conjunction with the original instructions, and were not to be 
treated in any way as separate disconnected statements of the 
law. 

Supplemental instructions must be interpreted in connection 
with the instructions previously given and in the light of the 
entire charge. Albizu v. U. S., 88 F. (2d) 138 (C. C. A. 1,1937), 
cert, den., 301U. S. 707. 

In Holt v. U. S., 218 U. S. 245 (1910), the jury, after com¬ 
mencing its deliberations, asked the court what constituted a 
reasonable doubt. The court again charged on this subject, 
and defense counsel then asked the court to instruct the jury 
that if the jury found one fact inconsistent with the guilt of 
the defendant they should acquit, which request was denied. 
The Supreme Court affirmed, stating, p. 254: “The court had 
already given this instruction in the charge and was not called 
upon to repeat it.” 
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It was not error for the trial judge to give certain supple¬ 
mental instructions and to call the jury’s attention to original 
charge. He had carefully and properly instructed the jury 
on the fundamental principles of law: presumption of inno¬ 
cence (S. A. 48); reasonable doubt (S. A. 48-49); burden of 
proof (S. A. 48); and the function of court and jury (S. A. 
47-48). 

The case of Cardinal v. U. S., 50 F. (2d) 166 (C. C. A. 8, 
1931), cited by appellants, is clearly distinguishable from the 
instant case. In that case the jury returned three times to the 
courtroom. On the second and third occasions they stated 
that they could not agree and did not want any more instruc¬ 
tions. The judge, nevertheless, gave additional instructions 
and solicited questions from the jurors and answered them. 
Defense counsel was not present on any of these occasions. 

In LeCointe v. U. S., 7 App. D. C. 16 (1895), cited by appel¬ 
lants, a patently erroneous instruction on reasonable doubt 
was given to the jury, which was held to nullify a proper in¬ 
struction requested by appellant and given by the judge. 

d. The court’s supplemental instruction complained of did not coerce the 

jury to return a verdict of guilty 

Appellants here complain of the following statements made 
by the judge to the jury (S. A. 69-70): 

At 2:55 p. m., the jury having been brought into the court¬ 
room, the court announced to the jury that he had received 
two notes from two members of the jury, one stating that that 
juror had received a telephone call requesting the juror to be 
lenient to one of the defendants, the second note stating that 
the second juror had received a telephone call offering a $300.00 
bribe for a not guilty verdict. The court then instructed the 
jury to ignore those calls and to proceed to find a verdict as 
though they had not been made, adding, “Your verdict, as I 
have said before several times, must be based on the law as the 
court has given it to you and on the facts as you find them from 
the evidence.” 

In answer to a question by the court, the foreman then stated 
that the jury was making no progress toward arriving at a 
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verdict. The court then asked the jury to try again and re¬ 
minded the two jurors who received the telephone calls that 
they must do their duty irrespective of those calls and forget 
that they had received them. 

The court then stated to the jury that, although no inference 
could be drawn against the defendants for failing to take the 
stand themselves, because it was their right not to do so, 
nevertheless they had a right to call other witnesses, but called 
none to contradict the testimony of the Government witnesses, 
and that, therefore, the testimony of the Government witnesses 
stands uncontradicted. 

The court then stated that he would make some additional 
remarks previously made by a judge in another case, and 
quoted as follows from Homing v. D. C., supra: 

“In a criminal case the court cannot peremptorily 
instruct the jury to find the defendant guilty. If the 
law permitted it, I would do so in this case. * * * 
It is your duty under your oaths as jurors to accept as 
correct and be governed by the exposition of the law 
which I give you. * * * In conclusion I will say 
to you that a failure by you to bring in a verdict in this 
case can arise only from a willful and flagrant disregard 
of the evidence and the law as I have given it to you, 
and a violation of your obligation as jurors” (S. A. 
70-71). 

The jurors thereupon retired for further deliberation. 

At 5:45 p. m., in answer to a question by the court, the fore¬ 
man stated that the jury had made progress toward a verdict. 
The court said that he realized that they were trying to be 
conscientious in the performance of their duties as citizens. 
He also said that none of them should be intimidated or scared 
by any messages they had received. 

At 11:30 p. m., Thursday, the jury arrived at a verdict of 
guilty as to all three defendants. 

It is said by appellants that the facts in instant case are not 
sufficiently undisputed to fall within the rule of the Homing 
case, because here the defendants did not take the stand and 
admit the facts testified to by the Government. 



45 


The Government contends that the state of the evidence 
when the case went to the jury was of much the same character 
as in the Homing case. Although the defendants did not take 
the stand and themselves deny the testimony of the witnesses 
called by the Government, they had, nevertheless, peculiarly 
available to them several witnesses who were in a position to 
contradict much of the important evidence of the Government, * 
had such contradiction been possible. Failure to call these 
witnesses gives rise to the inference, under the cases heretofore 
cited, that their testimony would have been unfavorable to the 
defendants. The exceptionally strong evidence offered by the 
Government as to the guilt of the defendants, supplemented by 
this inference, makes the instant case fall within the exceptional 
circumstances required by this court and by the United States 
Supreme Court for the giving of this instruction to the jury. 

The doctrine of the Homing case was expressly approved by 
the United States Supreme Court in U. S. v. Murdock, 290 U. S. 
389 (1933); Smith v. U. S., supra; Russell v. U. S., supra; 
Dwyer v. U. S., supra; and Meltzer v. U. S., 100 F. 2d 739 
(C.C.A.7,1938). 

In Vinci v. U. S., supra, this court referred with approval to 
the Homing case and quoted the following therefrom: 

"Of course, gentlemen, I cannot tell you in so many words 
to find defendant guilty, but what I say amounts to that.” It 
should be noted this language, the strongest part of the Homing 
charge, was omitted by Judge Holtzoff in reading to the jury 
from the Homing case. 

This court in Sullivan v. U. S., 85 App. D. C. —, 178 F. (2d) 
723 (1949), cited by appellant, is clearly distinguishable be¬ 
cause there the trial court expressed an opinion upon an ulti¬ 
mate issue determinative of the guilt of the defendant, in the 
face of corroborated evidence to the contrary. 

Most importantly, the entire charge in the instant case must 
be viewed in the light of the circumstances under which it was 
given. The judge had received word that contacts by tele¬ 
phone had been made with several members of the jury re¬ 
questing leniency, threatening them and offering them bribes 
for a not guilty verdict. These acts of tampering were even 
directed at the jurors in the courtroom, itself, and in the pres- 
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ence of the judge. The situation was one which required the 
Court to take strong action to attempt to dispel from the minds 
of the jurors the effects of these corrupting influences. A situ¬ 
ation had developed in the courtroom and in the jury room 
which was seeking to undermine our system of jurisprudence. 

The entire charge to the jury was directed to the full pro¬ 
tection of the rights of the defendants on trial, with a realiza¬ 
tion of the importance of maintaining the integrity of our jury 
system. 

Hi gh commendation is due to the trial judge for the coura¬ 
geous and forthright manner in which he met one of the most 
menacingly corrupt situations ever to arise in the courts of 
this District. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgments of the court below should be affirmed. 

(S) George Morris Fay, 

George Morris Fay, 

United States Attorney. 

(S) William Hitz, 

William Hitz, 

Assistant United States Attorney. 

(S) Edward L. Carey, 

Edward L. Carey, 

Assistant United States Attorney. 

(S) Robert M. Scott, 

Robert M. Scott, 
Assistant United States Attorney. 
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(Note: Here is Reprinted the Entire Charge and All Supple¬ 
mental Instructions and Everything that Transpired in Court 
After the Jury First Retired to Deliberate.) 

The defendants were indicted for a violation of 22 D. C. 1601. The 
Indictment reads as follows: 

The Additional Grand Jury empaneled and sworn in May 1948 


Daring the period from about June 1,1948, to about March 26,1949, 
within the District of Columbia, William Lewis, Attilio Acalotti, 
alias Ortlilo Acolotti, and Frank Billed, were concerned as owners, 
agents and clerks, and in other ways, in managing, carrying on, 
promoting and advertising a lottery! known as the numbers game. 





























judge's charge to the jury 

The Court. Ladies and gentlemen of the jury, we have now 
reached the final stage of this trial and this case is about to 
be submitted to you for final decision. 

The defendants William Lewis, Attilio Acalotti and Frank 
Billed are on trial before this Court on a charge of violating 
certain laws prohibiting what is sometimes known as profes¬ 
sional gambling, namely, carrying on and operating a lottery 
known as the numbers game. It now becomes your duly to 
determine whether the defendants are guilty or not guilty 
of the offense with which they are changed. Your decision 
must be reached solely on the basis of the evidence adduced 
at this trial, and the law must be applied to the facts in accord¬ 
ance with the instructions that I am about to give you. The 
Court and the jury must decide this case in accordance with 
the law as enacted by the Congress, without regard to any per¬ 
sonal views as to the law. The oath that you have taken makes 
it obligatory on you to dedde this case solely on the law as it 
is given to you and as applied to the facts which you will find 
from the evidence. 

The only question for you to determine is whether the de¬ 
fendants or any of them have committed the offense with 
which they are charged. This decision must be made by you 
calmly, objectively, and dispassionately, without any foplin g 
or emotion, without any prejudice on the one hand or sym¬ 
pathy on the other. All extraneous matters, all considera¬ 
tions not bearing on the specific questions you have to decide^ 
must be laid aside by you and ignored. 

The only persons who are on trial in this case before you are 
the three defendants—Lewis, Acalotti, and Billed. No one 
else is on trial here now. Bernice Franklin, who has testified 
as a witness in this case, whatever her merits or demerits may 
be, is not on trial. Your attention must be directed solely to 
the question whether the defendants or any of them have com¬ 
mitted the offense with which they are charged. 

( 47 ) 
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It is the function of the Court, that is, it is my function and 
my duty, to instruct the jury as to the law applicable to this 
case. You, ladies and gentlemen of the jury, are bound and * 
obligated to follow the Court’s instructions as to the law; but 
you, ladies and gentlemen of the jury, are the sole judges of 
the facts, and you must determine the facts yourselves, on the 
basis of the evidence adduced at this trial and solely on the 
basis of the evidence. You must rely on your own recollection 
of the evidence and on your own understanding and interpre¬ 
tation of the evidence, and not on the understanding, recollec¬ 
tion or interpretation suggested by counsel for any of the 
parties. 

The Court is permitted by law to comment on the facts and 
on the evidence, in order to aid and assist the jury in arriving 
at its conclusions; but the Court’s comments on the facts on 
the evidence are made solely for the purpose of aiding the jury, 
and they are not binding on the jury and you need attach to 
them only such weight as you deem wise and proper. If your 
recollection or your understanding of the evidence in any par¬ 
ticular differs from the Court’s recollection or understanding, 
then your recollection and your understanding must prevail, 
because the final decision on the facts is solely within your 
province. My instructions are binding on you as to the law, 
and you must follow the law as the Court gives it to you. 

I shall at the outset summarize briefly a few of the general 
principles of law that are applicable to criminal cases generally, 
including this one, of course; and after I have done that I 
shall proceed to a more detailed consideration of the specific 
principles of law and of the facts of this case. 

At the outset I want to say the fact that a defendant has 
been indicted and is charged with a crime is not to be taken 
as an indication of guilt. The indictment is merely the pro¬ 
cedure and the machinery by which a defendant is brought 
before the Court and is placed on trial. It is not proof. It 
has only the one function that I have mentioned. 

Every defendant in a criminal case is presumed to be inno¬ 
cent. This presumption of innocence attaches to the defend¬ 
ants throughout the trial. 
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The burden of proof is on the Government to prove the 
defendants guilty beyond a reasonable doubt. Unless the 
Government sustains this burden and proves beyond a reason¬ 
able doubt that the defendants have committed every element 
of the offense with which they are charged, the jury must find 
them not guilty. I want you to mark my words carefully, 
however. I said that the burden of proof on the Government 
is to prove the defendants guilty beyond a reasonable doubt, 
not beyond all doubt whatsoever. Proof beyond a reasonable 
doubt is proof to a moral certainty, and not necessarily proof 
to an absolute or mathematical certainty. By a reasonable 
doubt, as its name implies, is meant a doubt based on reason, 
a doubt for which you can give a reason to yourself, and not 
just some whimsical speculation or some capricious conjecture. 

Sometimes the phrase “proof beyond a reasonable doubt” 
seems a little formidable, perhaps a little difficult, and I like 
to explain its meaning in simple, everyday phraseology which 
is easily understood and yet at the same time entirely accurate. 
Proof beyond a reasonable doubt simply means this: If after 
an impartial comparison and consideration of all the evidence, 
you can say to yourself that you are not satisfied of the de¬ 
fendant’s guilt, then you have a reasonable doubt. But, on 
the other hand, if after such impartial comparison and consid¬ 
eration of all the evidence you can truthfully and candidly say 
to yourselves that you have an abiding conviction of the de¬ 
fendant’s guilt, such as you would be willing to act upon in the 
more weighty and important matters relating to your own af¬ 
fairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is such proof 
as will result in an abiding conviction of the defendant’s guilt 
on your part, such a conviction as you would be willing to act 
upon in the more weighty and important matters relating to 
your own affairs. 

In determining whether the Government has established 
the charge against the defendants, you will consider and weigh 
the testimony of all the witnesses who have testified before 
you, as well as all the circumstances concerning which testi¬ 
mony has been given and the documentary evidence that has 
been introduced. 
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You are the sole judges of the credibility of witnesses. In 
other words, it is for you and you alone to determine whether 
to believe any witness and the extent to which any witness 
should be credited. If you find that any witness willfully tes¬ 
tified falsely as to any material fact concerning which the wit¬ 
ness could not have possibly been mistaken, you are then at 
liberty, if you deem it wise to do so, to disregard the entire tes¬ 
timony of that witness, or any part of the testimony of that 
witness. 

Defendants in a criminal case under our law have the option 
whether or not to take the witness stand and to testify in their 
own behalf. The choice is entirely with them. A defendant 
has the privilege of taking the witness stand if he chooses to 
do so. On the other hand, he is under no obligation to testify, 
if he prefers not to. The law is that the jury may not draw 
any unfavorable inference against any defendant from the fact 
that he has failed to take the witness stand and testify. 

I shall now pass on to a detailed consideration of the law 
and the facts of this case. The indictment against the de¬ 
fendants is short, just six lines in length, and I am going to read 
it to you. The indictment charges that during the period from 
about June 1, 1948, to about March 25,1949, within the Dis¬ 
trict of Columbia, William Lewis, Attilio Acalotti and Frank 
Billed were concerned as owners, agents, clerks, and in other 
ways in managing, carrying on, promoting and advertising a 
lottery known as the numbers game. 

In other words, the defendants are charged with jointly car¬ 
rying on this lottery known as the numbers game. It is neces¬ 
sarily implied that they did so in pursuance to a common in¬ 
tent and in pursuance of a previously formed design. 

Of course, intent and design cannot be proven directly, be¬ 
cause no one can fathom and scrutinize the mental operation 
of another person. Intent and design may be inferred by the 
jury from circumstances, from things done, from things said, 
and from the surrounding circumstances. 

The pertinent statute which is applicable to the offense 
charged in the indictment, as contained in the Code of Laws 
of the District of Columbia, reads as follows: 
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“If any person shall promote or be concerned as owner, agent 
or clerk or in any other manner in managing, carrying on, pro¬ 
moting or advertising, directly or indirectly, any policy lot¬ 
tery or any lottery, he shall be punished by the penalty men¬ 
tioned in the statute.” 

In the eyes of the law, a lottery is the awarding of a prize 
by chance. The prizes, of course, may be money. The exact 
method adopted for the application of chance to the distribu¬ 
tion of prizes is immaterial. 

In the eyes of the law, what is popularly known as the num¬ 
bers game is a lottery and therefore, to manage, carry on, pro¬ 
mote, directly or indirectly, any numbers game, is an offense 
within this statute. 

The Government contends specifically that the defendants 
Lewis, Acalotti, and Billed, operated a lottery known as the 
numbers game in the District of Columbia, some of the acts 
in connection with this activity being performed within the 
District of Columbia and other acts across the line in Maryland. 

The Government has introduced evidence tending to show 
the following facts: That the defendant Acalotti accepted bets 
on numbers in the District of Columbia; that the headquarters 
for his activity were first an apartment at 908 14th Street 
Northwest, in this city, and later an apartment on 12th Street, 
also in this city; that some of the bets were telephoned in to 
his apartment, while others were obtained by him by his going 
around, so to speak, and calling at certain places where bets 
were left for him, all these places being within the District of 
Columbia. 

Testimony to this effect was given by Bernice Franklin, who 
stated she was associated with him and helped him in handling 
certain aspects of this activity. Her testimony was corrobo¬ 
rated by the testimony of Bernard King and Bose King, both 
of whom testified that they placed bets with the defendant Aca¬ 
lotti. The testimony of Bernice Franklin was further cor¬ 
roborated by witnesses who testified that they saw her and Acar 
lotti together on a number of occasions. 

The Government further introduced evidence tending to 
show, in regard to the defendant Billed, that Acalotti transr 
ferred or laid off, as is the parlance used by persons engaged in 


this type of activity, certain bets to the defendant Billeci, in 
order to share the risk with him, and that Acalotti made a 
weekly settlement with Billeci at a certain office in downtown 
Washington every Monday afternoon. Testimony to this ef¬ 
fect was given by Bernice Franklin. 

In addition, testimony was given in respect to Billeci by the 
witness Trice, a former waiter at Wearley’s Restaurant, that he 
used to place numbers bets with one Barnes, who was a cook at 
the restaurant, and that on several occasions he saw the de¬ 
fendant Billeci collecting numbers slips from Barnes. Some 
of the numbers slips that Trice states he wrote have been in¬ 
troduced in evidence in this case. 

The Government further introduced evidence tending to 
show, in respect to the defendant Lewis, that there was a 
gambling establishment maintained at 4310 46th Street in 
Bladensburg, Maryland. Counsel for the defendant Lewis 
has stipulated and conceded that the two telephone lines in 
those premises belonged to Lewis, and that a dozen or so add¬ 
ing machines, also found in this house, belonged to the defend¬ 
ant Lewis. 

An entry into these premises was made by several Deputy 
United States Marshals who were armed with warrants. The 
Deputy Marshals testified that at the time they entered there 
were several persons inside the house and that the defendant 
Lewis was one of them. There is testimony to the effect, on 
the part of one of the Deputy Marshals, that a considerable 
amount of money was passed to Lewis, when the Deputy Mar¬ 
shals entered, or immediately thereafter, and that Lewis made 
a statement admitting that the money was his. 

You have a right to infer from this evidence that the de¬ 
fendant Lewis was in charge of the operation of these premises. 
When I say “this evidence,” I include the concessions and the 
stipulations made by counsel. 

While the Deputy Marshals were in the premises, numerous 
telephone calls were received which the Deputy Marshals 
answered. From the contents of these conversations over the 
telephone, an inference may be drawn by the jury that these 
premises were being used as a place where bets on numbers were 
received. 
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It is necessary, of course, for the Government to show that 
the defendants Acalotti, Billed, and Lewis were connected to¬ 
gether in jointly operating this enterprise, that is, the lottery 
known as the numbers game. I have already referred to the 
evidence which showed the connection between Acalotti and 
Billed or, rather, tended to show it. In order to show a con¬ 
nection between Acalotti, Billed, and Lewis, the Government 
offered in evidence certain numbers slips that were seized in 
the premises in Bladensburg, and these slips bore the notation 
number 31. There was evidence tending to show that num¬ 
ber 31 was the symbol of an account used by the defendant 
Billed. Further, certain numbers slips were found in the 
Bladensburg house which Trice said he had written at Wear- 
ley’s Restaurant. 

It is the theory of the Government, as the Court understands 
it, that the presence of these slips in the premises which the 
Government claims were operated by Lewis, shows a connec¬ 
tion between Acalotti, Billed, and Lewis, in addition to other 
evidence which I shall not undertake to summarize and for 
which you will have to rely on your own recollection, because 
I am going to refer only to the salient items of the evidence. 
The Government claims, as I said, that all this evidence, taken 
together, indicates that there was a connection between Aca¬ 
lotti, Billed, and Lewis, and that the three of them were acting 
jointly in conducting the numbers game. 

In addition, there is evidence that Bernice Franklin, in Aca- 
lotti’s behalf, was in the habit of telephoning daily to the 
Bladensburg place, in order to ascertain the winning number 
for that day; and her testimony is that she called three times 
a day. This is further evidence that may be considered by you 
as proof of connection between Acalotti and Lewis. You have 
a right to draw the inference from all of the evidence in this 
case—and it is for you to dedde whether to draw the inference 
or not—that the three defendants were operating a joint enter¬ 
prise, namely a lottery known as the numbers game, during 
the period mentioned in the indictment. 

I mentioned in passing that Bernice Franklin testified that 
she assisted the defendant Acalotti in operating this lottery. 
In other words, she was an accomplice. I am required by 
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law to state to you that the testimony of an accomplice should 
be received with care and scrutinized with caution. I do not 
mean by that that the testimony of an accomplice is not to be 
believed. It is for the jury to determine whether to believe 
it, and the jury has a right to believe it, if the jury is of the 
opinion that the accomplice is telling the truth. The degree 
of credibility that is to be given such testimony is a matter 
exclusively within the province of the jury, and you have a 
right to accept the testimony of an accomplice if you believe 
the accomplice. In fact, it is the law that the jury has the 
right to convict a person on the sole, uncorroborated testimony 
of an accomplice, if the jury believes the accomplice. The 
accomplice in the commission of a crime is a competent wit* 
ness. By “accomplice” I mean anyone who knowingly and 
voluntarily cooperates with or aids, assists, advises or encour¬ 
ages another in the commission of a crime. But the Govern¬ 
ment's case is not dependent on the testimony of Bernice 
Franklin alone. There was testimony of other witnesses, 
whom I briefly mentioned a few moments ago, as well as some 
documentary evidence, tending to support the Government’s 
case. 

There is another rule of law that may be of help to you and 
that is pertinent to this case. If a witness is not produced who 
is peculiarly available to one side or the other, then the jury 
has a right, if it wishes to do so—and it is entirely within the 
jury’s discretion—to draw the inference that the testimony of 
that absent witness, the witness who was not called, would be 
unfavorable to the party that has failed to call the witness, 
unless the absence of the witness is sufficiently accounted for 
or explained. 

Bernice Franklin named certain persons who, she says, placed 
numbers bets with Acalotti, or collected numbers bets for him. 
None of them have been called by the defense to contradict her 
testimony. You have a right, if you choose to do so—and that 
is entirely within your discretion—to draw the inference that 
if they had been called by the defense, their testimony would 
be unfavorable to the defense. 

Bernice Franklin further testified that Acalotti laid off bets 
to Billeci and that they were in the habit of clearing their 
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transactions in the office of (Hie Herman Cohen. Her man 
Cohen has not been called by the defense to contradict the tes- 
timony of Bernice Franklin on this point; and you have a right; 
if you choose to do so—and it is entirely within your own dis¬ 
cretion—to draw the inference that if Herman Cohen had been 
called by the defense, his testimony would have been unfavor¬ 
able to the defense. 

There is one other aspect of this case to which I want to 
refer. It is necessary for me to do so, because the evidence 
tends to show that some of the transactions involved in this 
case took place in the State of Maryland and not in the District 
of Columbia. The law provides that any offense against the 
United States which is begun in one district and is completed 
in another, or which is committed in more than one district, 
may be prosecuted in any of the districts in which the offense 
was begun, continued, or completed. 

This means that if a part of an offense is committed in the 
District of Columbia, and a part in another district, then the 
entire offense may be prosecuted in the District of Columbia. 
Let me illustrate this to you by an example taken entirely 
outside of this field and from another type of offense. Suppose 
a person stands in Maryland, across the line from the District 
of Columbia, and fires a gun and the bullet travels into the 
District of Columbia and hits somebody in the District of 
Columbia, then the person who fired the gun may be prosecuted 
in the District of Columbia, even though he fired it in Mary¬ 
land. So, here, if a part of the entire offense was committed 
in the District of Columbia, and a part in Maryland, the entire 
offense may be prosecuted in the District of Columbia. 

So, too, if several persons jointly commit an offense and the 
participation of one or more takes place in the District of 
Columbia, and the participation of one or more takes place 
outside of the District of Columbia, then all of them may be 
prosecuted in the District of Columbia. 

The evidence of the Government in this case tends to show 
that Acalotti performed his part of the offense charged in 
the indictment in the District of Columbia; Billed either 
entirely in the District of Columbia or in part in the District of 
Columbia or in part in Maryland; and Lewis entirely in 


56 


Maryland. But if all three were engaged jointly in a single 
enterprise, namely, operating the so-called numbers game in 
the District of Columbia, even though Lewis’ part of the activi¬ 
ties was conducted in Maryland, all three may be tried and 
found guilty in this Court. 

The law does not permit a person to stand across the line, so 
to speak, from the District of Columbia, and do acts which 
take effect in the District of Columbia; they are subject to 
prosecution in the District of Columbia. Otherwise the law 
would be helpless indeed. 

This question does not arise as to Acalotti and Billed, be¬ 
cause there was testimony as to their activities in the District 
of Columbia, while Lewis’ activities were principally if not 
entirely across the line in Maryland. But if you find he 
operated this lottery jointly with Acalotti and Billed, he too 
may be tried and found guilty in the District of Columbia. 

Ladies and gentlemen of the jury, this completes the instruc¬ 
tions that I am going to give you in this case. This is a simple 
case. Approach it from the same practical standpoint, use the 
same ordinary common sense and the same ordinary intelligence 
that you would employ in determining any other important 
matter that you have occasion to decide in the course of your 
everyday life. v 

As you no doubt are well aware, the verdict of the jury must 
be reached by unanimous vote. There are three defendants 
here—Lewis, Acalotti, and Billed—and you must render a 
separate verdict as to each of the three, and in each instance 
your verdict should be either guilty or not guilty. 

Will counsel come to the bench. 

(At the bench:) 

The Court. Are there any objections counsel wish to note 
on the record? 

Mr. Ehrlich. Yes, sir. 

The Court. We will take counsel for the defendant Lewis 
first. 

***** 

(Accordingly, at 12 o’clock noon, January 25,1950, the jury 
retired to consider of its verdict.) 

* * * 
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(At 5:18 p. m., all counsel and defendants present, and the 
jury in the box:) 

The Court. Who is the foreman of the jury? 

The Foreman. I am. 

The Court. Mr. Foreman, without disclosing how the jury 
stands, will you state what progress you are making in arriving 
at a verdict. 

The Foreman. There are still factions in the jury, sir. 

The Court. Is the jury likely to arrive at a verdict very 
shortly? If not, it might be a good idea to send the jury out 
to dinner, and then let you resume your deliberations after 
dinner. 

The Foreman. At this point things are not particularly en¬ 
couraging. 

The Court. I beg your pardon? 

The Foreman. At this point things are not particularly en¬ 
couraging for an immediate verdict. 

The Court. Is there any particular question or problem that 
you or the jury or any member of the jury would like to have 
any help on? If there is, I should be very glad to answer any 
questions. 

The Foreman. They pertain particularly to the connection; 
the strength of the connection between the defendants is what 
causes the trouble. 

The Court. Of course^as I have indicated to you, you have 
to render a separate verdict as to each defendant, and you have 
a right to find each of the three defendants guilty, each of the 
three not guilty, or some guilty and some not guilty. 

You also may do this, and sometimes it has been found to 
be very helpful: If you can agree on one or two defendants, 
bring in a verdict on the one or two you can agree on; and 
then you can go back and discuss and deliberate as to the others. 
You might bear that in mind after you get back from dinner. 
In the meantime, arrangements have been made for you to be 
taken to dinner, and the Marshal will attend to that. You may 
return to the jury room. 

Mr. Ehrlich. May we come to the bench, sir? 

The Court. Yes, indeed. 

(At the bench, the jury having left the courtroom:) 
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Mr. Ehrlich. If Your Honor please, for the benefit of the 
record we object to the statements made by the Court to the 
jury, without the jury requesting any further instruction, and 
without the jury asking the Court any questions regarding the 
case. 

The Court. In order to clarify the record, both for help 
to the Court and for the protection of your own client, what 
particular statement do you object to? 

Mr. Ehrlich. The statement you started to make, after 
Your Honor inquired of the foreman. 

The Court. Yes; but is there any particular thing I said? 

Mr. Ehrlich. I can’t say it verbatim, but I am sure the 
reporter can read it. 

The Court. But what particular part of the statement do 
you object to? 

Mr. Ehrlich. Well, the part in which Your Honor started 
to ask him whether or not there was a question of law or fact, 
and the other part where Your Honor started asking them if 
there was anything Your Honor could be helpful to them in. 

The Court. You can put any objection on the record you 
wish, but there is nothing to that kind of an objection. I 
thought perhaps you had in mind my statement that they could 
bring in a verdict as to one or two of the defendants and then 
go back to the others. The rules specifically provide for that. 

Mr. Ford. I wouldn’t make any objection to that part. 

Mr. Ehrlich. I object to the other part; I don’t object to 
that. 

The Court. AH right; the objection is noted. 

Mr. Ford. Now, Your Honor, until when do you excuse us? 

The Court. TJntil 7:30, because I am leaving myself until 
that time. 

Mr. Ford. Very well, Your Honor. 

(Accordingly, at 5:25 p. m. the recess was taken until the 
return of the Court.) 

(At 9 o’clock p. m., all counsel and defendants present and 
the jury being in the box:) 

The Court. Mr. Foreman, without disclosing how the jury 
stands at this time, will you please state to the Court what 
progress the jury is making towards arriving at a verdict. 
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The Foreman. At this point, sir, the jury is. in extreme 
disagreement. 

The Court. I want to make some suggestions, if you will 
resume your seat. I want to make some suggestions to you 
that should be of help to you; but before I do that I would 
like to ask you, Mr. Foreman, whether there is any particular 
problem or question that the jury as a whole or any individual 
juror has that the Court might be of help with. Is there any 
particular question that is troubling the jury that the Court 
can be of help with? 

The Foreman. No, Your Honor. It is principally the type 
of evidence that causes the disagreement. 

The Court. I see. You may resume your seat. 

Ladies and gentlemen, I want to bring to your attention and 
to your very careful consideration some certain principles that 
should guide you. You must bear in mind that while un¬ 
doubtedly the verdict of the jury should represent the opinion 
of each individual juror, it by no means follows that opinions 
may not be changed by conference in the jury room. The 
very object of the jury system is to secure unanimity by a 
comparison of views, and by arguments among the jurors them¬ 
selves. Every juror should listen with deference to the argu¬ 
ments of the other jurors, and with a distrust of his own judg¬ 
ment, or her own judgment, if he or she finds that the large 
majority of the jury take a different view of the case from that 
which he or she, himself or herself, takes. 

No juror should go to the jury room with a blind determina¬ 
tion that the verdict should represent his opinion of the case 
at that moment, or that he should close his ears to the argu¬ 
ments of the other jurors who must be regarded as equally 
honest and intelligent as himself. Accordingly, although the 
verdict must be the verdict of each individual juror, and not 
a mere acquiescence in the conclusion of your fellow jurors, 
nevertheless you should examine the issues submitted with an 
open mind and with candor and with proper respect and defer¬ 
ence to the opinions of each other. 

It is your duty to decide the case, if you can conscientiously 
do so. You should listen to each other arguments with a dis¬ 
position to be convinced. If much the larger number of jurors 
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are for conviction, a dissenting juror should consider whether 
his doubt is a reasonable one when it made no impression on 
the minds of many other jurors equally honest and equally in¬ 
telligent as himself. 

On the other hand, if a majority of the jurors are for acquit¬ 
tal, the minority ought to ask themselves whether they might 
not reasonably doubt the correctness of their judgment which 
was not concurred in by the majority. 

Now, ladies and gentlemen of the jury, I want you to go 
back to the jury room and deliberate further, and endeavor to 
arrive at a verdict, considering the case in the light of these 
additional observations that I have given you. Bear this in 
mind: Some jury will have to decide this case some time. That 
jury should be you, because no other jury will know any more 
about this case than you do. I hope you will make an earnest 
endeavor to reach a unanimous verdict. 

Now I suggest, ladies and gentlemen of the jury, that you 
follow the following method of procedure: There are three de¬ 
fendants in this case. Take up each defendant separately, Be¬ 
cause as I told you late this afternoon, you have a right to 
find all three guilty, or all three not guilty, or some guilty and 
some not guilty. Consider each defendant separately. The 
defendants are Lewis, Acalotti and Billed. Take them in any 
order you wish. Take first the one you can agree on easiest, 
and as soon as you agree as to that defendant, notify the mar¬ 
shal that you are ready and come in and return your verdict 
as to that one defendant. Then I will let you go back and 
consider the other two, and you can repeat the same process 
and return a verdict as to them. But I hope you will be able 
to reach a unanimous verdict as to each defendant; and, as I 
said, consider each one separately, in any order you please. 
Take the one you first can reach a decision on easiest; bring 
in the verdict as to him; and then go back as to the other two. 
That is an orderly and systematic method of procedure that 
I think will bring results. 

You may retire for further deliberation. 

(At the bench, the jury having left the courtroom:) 

Mr. Ehrlich. If Your Honor please, in behalf of the de¬ 
fendants we object to what Your Honor has stated to the 
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jury, because I know part of it was the so-called Allen charge. 

The Court. It is practically all the Allen charge, except the 
suggestion that they take up each defendant separately and 
bring in a separate verdict as to each defendant; and that is 
prescribed by the Federal Rules of Criminal Procedure. 

Mr. Ford. That I object to, because I didn’t before. 

The Court. I am not complaining. 

Mr. Ford. I just want to protect the record. 

The Court. I think that is entirely proper. 

Mr. Ehrlich. And that is the reason I make the objection. 

(At 9:10 p. m. the recess was taken until the return of the 
Court.) 

(At 10:15 p. m., all counsel and defendants present, and the 
jury in the box:) 

The Court. The Court has received a note from the foreman 
of the jury, reading as follows: 

“Your Honor, it is utterly impossible for this jury to reach 
a verdict. The individual opinions of the jurors become more 
solidified as time progresses. 

“Respectfully, Arthur C. Morse, Foreman.” 

Ladies and gentlemen of the jury, I am not convinced that 
it is impossible for you to reach a verdict. It may seem so, 
perhaps. But you must make additional endeavors. You 
must bear in mind, ladies and gentlemen, that it is your duty 
to apply the law as the Congress has written it and as I have 
given it to you, irrespective of whether you agree with the law 
or not. And, secondly, I want to say this: Something was said 
by your foreman an hour ago, in answer to a question of mine, 
that there was a question, I believe, as to the character of the 
testimony. If you believe from the testimony that the defend¬ 
ants have committed the crime of which they are charged, then 
you must find a verdict of guilty, irrespective of whether the 
witnesses appealed to you or not. On the other hand, if you 
do not believe that the defendants have committed the crime 
of which they are charged, then you must find a verdict of not 
guilty. 

You must confine yourselves strictly to the question and 
ask yourself honestly, “Do I believe from the evidence I have 
heard at this trial that the defendants have committed this 
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crime?” If you answer the question “Yes,” you must find tne 
defendants guilty. If your answer is “No,” then you must 
find them not guilty. But it seems to me you must make addi¬ 
tional endeavors to reach a verdict. It has cost the Govern¬ 
ment a great deal of money to try this case. It has cost the 
defendants, no doubt, a great deal of money to defend this 
case. It has taken the time of the Court. It has taken your 
time as jurors. You should reach a verdict, one way or another, 
and I hope you will bear in mind the suggestion I make: 

Take up each defendant separately, in any order you please— 
Lewis, Acalotti, Billed, or Billed, Acalotti, Lewis. Discuss 
each one separately. See if you can’t reach a verdict as to 
each one separately. 

You must be tired. Perhaps your tempers are frayed. I am 
going to send you to a hotel for the night, and then ask you 
to resume your deliberations in the morning. 

Mr. Margouus. May we come to the bench? 

The Court. And perhaps the night’s rest will put you in a 
better frame of mind so that your individual opinions will not 
become more and more solidified, but that you will be able to 
discuss matters amongst yourselves and finally, as a result of 
impact of mind upon mind, you may reach a decision. 

You may retire to the jury room and you will be conducted 
thence to a hotel for the night. You may follow the marshal. 

Mr. Collins. May we come to the bench, Your Honor? 

The Court. Yes, indeed. 

(At the bench, the jury having left the courtroom:) 

Mr. Ford. On behalf of the defendant Acalotti, I take ex¬ 
ception to the latter part of Your Honor’s charge, to the last 
instructions you gave the jury. 

Mr. Collins. If Your Honor please, on behalf of the de¬ 
fendant Lewis, I say this in all deference, that in the face of 
the pronouncement of the foreman, your last words amount to 
a compulsion, and on his behalf I desire to note an exception 
to the last part. 

Mr. Margolius. And in addition to that, I think Your 
Honor, in instructing them that if they believe, has to couple 
that with a belief beyond a reasonable doubt. 

The Court. I have given them all of that charge. 
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Mr. Margolius. But, taken out of its context, I think it 
loses its significance. 

Mr. Ehrlich. For the record I wish to reiterate my ob¬ 
jection on behalf of Billed. 

***** 

PROCEEDINGS ON THURSDAY, JANUARY 26, 1950 

(At 9:30 a. m., the jury not in the courtroom:) 

The Deputy Clerk. The case of William Lewis et al. 

The Court. Are the defendants here? 

Mr. Ford. Acalotti will have to be brought up. 

The Court. How about Lewis and Billed? 

Mr. Margolius. He was told to be here at 10 o'clock this 
morning, Your Honor. 

The Court. I had word sent to counsel to be here at 9:30. 

Mr. Margolius. I got my message at 22 minutes after nine, 
Your Honor. 

The Court. I understand. Have you sent for Lewis? 

Mr. Margolius. I don't know where to reach him, Your 
Honor; but he will be here. 

The Court. Then will you gentlemen please remain in at¬ 
tendance and let the Clerk know when the defendants arrive. 
There is something I want to take up at the earliest possible 
moment, and I want the defendants here. 

Mr. Ford. And if it goes past 10 o'clock- 

The Court. I will send word to the other courtroom. I 
think your clients should be here at 10 o’clock; they must not 
be late. I am not referring to you, Mr. Ford; your client is 
here. 

Mr. Margolius. I don't see Mr. Collins here. 

The Court. He was notified by telephone. But that doesn’t 
make any difference. You both represent the same defendant. 
I think you had better send for your clients immediately. 

(At 9:50 a. m.:) 

The Deputy Clerk. The case of William Lewis, Frank Bil¬ 
led, and Attilio Acalotti. 

(All counsel and defendants being present, the jury not in 
the courtroom:) 

The Court. Shortly before midnight last night the Court 
received an important telephone call from the chief deputy 
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marshal of this Court in regard to the Lewis case. The chief 
deputy marshal stated that he had just received word from 
one of the deputy marshals in charge of the jury that this dep¬ 
uty marshal was informed by one of the women jurors that 
several of the other women jurors told her that they had re¬ 
ceived threatening telephone calls Tuesday evening and 
Wednesday morning at their homes, and that one of them 
stated that she had received an offer of $300 if she would vote 
in favor of a verdict of not guilty. 

The Court directs the United States Attorney immediately 
to start an investigation into this apparent attempt at jury 
tampering, which is a crime that strikes at the very vitals of our 
institutions. The Court further directs the United States At¬ 
torney to institute prosecution of a proceeding to punish the 
guilty persons for contempt of court, if an investigation dis¬ 
closes sufficient evidence to warrant such action. Perhaps a 
proceeding for contempt of court might be more expeditious 
and effective. In view of the fact that obstruction of justice 
is a federal as well as a District of Columbia offense, the Court 
hopes that the Federal Bureau of Investigation may assist the 
United States Attorney in making this investigation. 

In view of what has transpired the Court feels that the bonds 
of the defendants Lewis and Billeci should be immediately and 
forthwith increased, and it is the order of the Court that the 
bond of each of these two defendants be raised to $25,000. The 
defendant Acalotti of course is already in custody. The defend¬ 
ants Lewis and Billeci are committed to the custody of the 
Marshal until they give the additional bond. They may be 
immediately taken to the cell block. 

Mr. Ford. May Your Honor please, on behalf of the defend¬ 
ant Acalotti, I respectfully ask the Court if you would put into 
the record the names of the people who say these things oc- * 
curred. 

The Court. No; I am going to turn that information over 
to the United States Attorney. 

I want to make this additional statement on the record: It 
will be noted that this proceeding is being had out of the pres¬ 
ence of the jury. The jury is sequestered. The Court directs 
the marshal to make certain that no opportunity under any 
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circumstances is given to any juror to see or even catch a glimpse 
of any newspaper published today or this afternoon, and that 
when the jury is being conducted between the courtroom and 
the jury room, the corridors should be cleared ahead of the jury 
and there should be no one in the corridors when the jury is 
passing through. 

Mr. Ford. In behalf of the defendant Acalotti, I move the 
Court dismiss and discharge the jury and declare a mistrial. 

The Court. Motion denied. 

Mr. Collins. We make that same motion. 

The Court. Certainly it doesn’t behoove counsel for the 
defendants to ask for a mistrial when their clients are under 
suspicion of tampering with the jury. 

Mr. Collins. We don’t do it for that purpose. 

Mr. Ford. I don’t either. 

Mr. Collins. I do it for the thing Your Honor has brought 
forth as having occurred; and, if Your Honor please, it is in 
the face of what has occurred in the jury room, not here, that 
we think under those circumstances there should be a mistrial. 

The Court. No; because if these facts are true, what has 
occurred in the jury room was brought about either by the 
defendants or by someone in their behalf, and certainly they 
should not be permitted to cause a frustration of the trial 

Mr. Ford. I submit my client has been in the custody of the 
federal authorities few: quite some time and has been never out, 
as far as he is concerned, for whom I made the motion of mis¬ 
trial; and I make my motion regardless of who did it and how 
it came about—and I am making no comment on that what¬ 
ever, whether it was done by a crank or anyone else. That is 
why my motion is based on that. 

The Court. The Court does not know as yet which of the 
three defendants may be directly or indirectly responsible; but 
in any event the Court is of the opinion there is no basis for 
either a mistrial or for discharging the jury at this time. The 
jury will continue its deliberations. 

I want Mr. Hennessey, the deputy marshal, to turn over to the 
United States Attorney the card with the names of the jurors 
and their telephone numbers, which the deputy marshal has 
shown me. 
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Mr. Ford. Your Honor, in behalf of the defendant Acalotti 
I respectfully request that in the record on this case there be 
put the card just mentioned. 

The Court. I beg your pardon? 

Mr. Ford. On behalf of the defendant Acalotti, inasmuch 
as a card is supposed to have come from a juror sitting in. 
his case- 

The Court. No; this card didn’t come from a juror. It was 
a card containing some information made by the deputy mar¬ 
shal, which the deputy marshal showed me, and for that reason 
I see no reason for putting it in the record. It is being turned 
over as information to the United States Attorney in connec¬ 
tion with the investigation that the Court has directed the 
United States Attorney to make. 

(At 11:20 a. m., all counsel and defendants present, and the 
jury being in the box:) 

Mr. Ford. Your Honor, I was in front of Judge Pine. 

The Court. Yes; I understand. That is perfectly all right. 

Mr. Foreman, what progress has the jury made toward arriv¬ 
ing at a verdict? 

The Foremast. We have not arrived at a verdict yet, sir; 
but, if it please the Court, it is possible that with a little more 
time a verdict could be reached. 

The Court. Very well. I am glad to hear that. You may 
return to the jury room for further deliberations, and as soon 
as you have reached a verdict as to any one defendant, you may 
bring in that verdict and then return to the jury room to delib¬ 
erate as to the other defendants, unless you will be ready to 
bring in a verdict as to all the defendants at the same time. 

The Foreman. Yes, sir. 

(The jury then left the courtroom.) 

(At 2:03 p. m.:) 

The Court. I will ask the marshal to bring in counsel and 
the defendants in the Lewis case, please—not the jury, but 
counsel and the defendants. 

(Counsel and the defendants took their respective places at 
counsel table. The following then occurred:) 

The Court. Mr. Clerk, call the Lewis case. 

The Deputy Clerk. The case of William Lewis, Attilio 
Acalotti, and Frank Billed. 
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The Court. The Court has just received through the mar- 
dial two notes from two jurors in this case. I shall read those 
notes into the record omitting for the moment the name of the 
juror, in each case, who has written the note. The notes will 
be turned over to the United States Attorney. The first note 
reads as follows: 

“Your Honor: I have been called by a lady and asked me to 
be light on Attilio Acalotti, as he already had one sentence. 1 
asked her for her name and address, and she hung uj> the 
receiver.” 

This is signed by this juror. 

Another note: 

“Your Honor, I had a telephone call Tuesday night from 
some man asking me to plead not guilty, and that he would 
give me three hundred dollars ($300.00). I then asked his 
name, and he refused. I also asked him had he talked with any 
other jurors, and he answered, Yes/ but didn’t mention any 
name. Then I refused to talk to him any longer.” 

This also is signed by a juror. 

Mr. Ford. May it please Your Honor, on behalf of my client, 
Attilio Acalotti, as to the first note that Your Honor received 
and read into the record, I ask Your Honor to declare a mis¬ 
trial on the ground that he does not expect anyone to go light 
on him because of another sentence. He merely wants to be 
here judged fairly by his peers on the evidence in this case, 
and this only. 

The Court. I certainly shall not declare a mistrial until 2 
ascertain whether he was directly or indirectly responsible for 
tins telephone call. I am going to have the United States 
Attorney conduct an investigation for that purpose. 

Mr. Ford. I may say, Your Honor, that since November he 
has been in the custody of the United States Government 
continuously. 

The Court. That does hot impress the Court at all. That 
circumstance does not impress the Court, because I am quite 
sure that Acalotti has been in jail. 

Mr. Ford. They are supervised there according to law by 
jail authorities. 

Mr. Collins. On behalf of the defendant Lewis, both in coh-» 
nection with Your Honor’s present pronouncement and also 
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the one made this morning, I should like to say to the Court 
that I have had consultation with the defendant Lewis and 
that he vigorously and vehemently denies that either directly 
or indirectly he stimulated any of the calls or contacts what¬ 
soever with any member of the jury. I simply wish to put 
that of record. 

Mr. Ehrlich. I have had the same sort of conversation with 
Mr. Billed. He denies absolutely any knowledge or any inti¬ 
mation of any of these things. 

The Court. Somebody must have inspired these calls. They 
could not have come uninspired. 

Mr. Ehrlich. They could have. 

Mr. Ford. I would like instructions from the Court as to my 
conduct. I respectfuly request permission, in view of the fact 
that it was a woman who called regarding Acalotti—I would 
like to have permission of the Court to interview Bernice 
Franklin, a witness in this case. Without Your Honor's per¬ 
mission, of course, I would not even go near her. 

The Court. No. I see no reason why I should either grant 
or deny permission. 

Gentlemen, this is a very serious matter. I am turning 
these notes over to Mr. Fay, the United States Attorney. The 
reason why I am not placing the names of the two jurors in the 
record is obvious. It is because I do not want to subject them 
to annoyance. 

Mr. Ehrlich. May I ask the Court if the second note which 
he read a moment or two ago involves the same information 
that Your Honor talked about this morning? 

The Court. It is not additional information, but it is now 
in writing. 

Mr. Ehrlich. But it involves the same persons? 

The Court. Yes. 

I do want to make an additional remark, gentlemen, in the 
light of the statements just now made by counsel, stating that 
their clients repudiate any connection with these calls. 

There is one thing that has impressed the Court very un¬ 
favorably during the course of this trial, and it is that this 
court room, in addition to the ordinary spectators, has had 
in it some spectators who apparently are members of the under¬ 
world. Anyway, they had an unsavory appearance. Of 
course, the Court cannot exclude any spectator from the court 
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room merely because he may belong to the underworld or be 
a gambler or have a criminal record, because this is a public 
court room. But this circumstance has made a very bad im¬ 
pression on the Court, because these people apparently are 
either friends, acquaintances, or associates of the defendants 
and had enough interest to stay here during the trial 

There was observed one man, late last night, when the jury 
was here, signaling to one of the jurors. 

Now, of course, counsel cannot control who comes into and 
goes out of the court room, but I think it would have been very 
tactful if counsel had suggested to their clients that their 
clients’ friends absent themselves from the court room and 
from the court house. 

Mr. Ford. Perhaps that did occur, Your Honor. 

The Court. What? 

Mr. Ford. Referring to what counsel might have done, it 
might actually have been done. I will say it was done by me. 

The Court. I saw that in the paper, Mr. Ford. I do wish it 
had been done earlier in the course of the proceedings. 

Mr. Ford. My associates in this case likewise did it. 

The Court. Yes, but this case has been going on for 12 days. 

Mr. Ford. Yes, sir. 

The Court. It was done only at the last moment. 

(At the conclusion of these proceedings, the Court resumed 
the conducting of other business.) 

(At 2:55 p. m., all counsel and defendants present, the jury 
not in the courtroom:) 

- Mr. Ford. Your Honor, may I make a statement to Your 
Honor? 

The Court. Yes, indeed. 

Mr. Ford. On behalf of the defendant Acalotti I would like 
to advise the Court he has never had any visitors for perhaps 
the last three weeks. 

The Court. Of course somebody must have had sufficient 
interest to obtain the names and addresses of the jurors. 

(The jury now in the box:) 

The Court. Ladies and gentlemen of the jury, some time 
ago, a little over an hour ago, the Court received two notes 
from two different members of this jury, apprising the Court 
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of the fact that each of the two jurors had received telephone 
calls from one or more persons. One of the telephone calls 
asked the juror to be lenient to one of the defendants, and 
the other telephone call to the other juror offered, shall I say, 
a bribe of $300 for a not-guilty verdict; and it appears that 
the person that called declined to give his name. 

The Court wishes to thank the two jurors who sent those 
notes to the Court for transmitting this information. The 
Court is not putting the names of the two jurors on Hie record, 
for the purposes of protecting them, but the Court has turned 
those two notes over to the United States Attorney and re¬ 
quested the United States Attorney and the Federal Bureau 
of Investigation to make an investigation with a view to as¬ 
certaining who made those telephone calls, with an eventual 
view to prosecuting those persons. 

So far as this case is concerned, however, it is your duty to 
ignore those calls and to proceed to find a verdict as though 
those calls had not been made. Your vedict, as I have said 
before several times, must be based on the law as the Court 
has given it to you, and on the facts as you find them from 
Hie evidence. 

Now, Mr. Foreman, what progress is the jury making towards 
arriving at a verdict? 

The Foreman. No progress. 

The Court. No progress? 

The Foreman. No. 

The Court. The Court will ask you to try again, and Hie 
Court will remind the two jurors who received those two tele¬ 
phone calls that those jurors must do their duty irrespective 
of those calls and forget they have received those calls. 

I am going to make some additional observations to you, 
ladies and gentlemen. I pointed out to you in my charge 
that the Government has offered certain evidence. I called 
your attention to the fact that the defendants personally did 
not have to take the stand, and that no inference could be drawn 
against them from their failure to take the stand themselves, 
because that was one of their constitutional rights. 

However, I call your attenHon to the fact that they had a 
right to call other witnesses and that they called none, to con- 
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tradict the testimony of the Government witnesses, and that 
therefore the testimony of the Government witnesses stands 
uncontradicted. 

I am going to make some additional remarks to you that were 
made by a judge in another case, where a somewhat similar 
situation arose, and the making of these remarks was approved 
by the Supreme Court of the United States in an opinion writ¬ 
ten by a great judge, Mr. Justice Holmes. For the sake of the 
record I will say I refer to the case of Horning against the Dis¬ 
trict of Columbia, 254 U. S. 135. 

“In a criminal case the court cannot preemptorily instruct 
the jury to find the defendant guilty. If the law permitted it, 
I would do so in this case. -It is your duty under your oaths 
as jurors to accept as correct and be governed by the exposition 
of the law which I give you. 

“In conclusion I will say to you that a failure by you to 
bring in a verdict in this case can arise only from a willful 
and flagrant disregard of the evidence and the law as I have 
given it to you, and a violation of your obligation as jurors.” 

You may retire for further deliberation. 

(To counsel) Just a moment, gentlemen. 

(The jury having left the courtroom:) 

The Court. Objection to the Court’s remarks is noted on 
behalf of each of the defendants. 

Mr. Collins. I am sorry; I didn’t hear Your Honor. 

The Court. Objection to the Court’s remarks is noted on be¬ 
half of each of the defendants. 

Mr. Collins. And may I suggest to Your Honor, in addition 
to the objection, we move at this time for the withdrawal of a 
juror, on the basis of a mistrial. 

The Court. The motion is denied. 

(At 5:45 p. m., all counsel and defendants present, and the 
jury in the box:) 

The Court. Mr. Foreman, is the jury making any progress 
toward arriving at a verdict? 

The Foreman. Yes; we have made progress. 

The Court. The Court is delighted to hear that. Would 
you ladies and gentlemen like to go to dinn er at this time? 
(There were responses in the affirmative.) I think perhaps all 
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of you are probably ready for some nourishment, and I will let 
you go to dinner at this time. 

I want to remind you of one thing. The Court realizes you 
are all trying to be conscientious and perform your duties as 
citizens of this great country. The Court also realizes that, 
being human, some of you perhaps may have been somewhat 
intimidated and perhaps a bit scared by the messages you have 
received. The Court wishes to assure you you should not fear, 
because you will receive protection against any possible after 
effects. You need not fear reprisals. If necessary, the Mar¬ 
shal’s Office will furnish you whatever protection you need. 

You may follow the marshal and be taken to dinner. 

(The jury having left the courtroom:) 

Mr. Ford. On behalf of the defendant Acalotti I desire to 
note an exception to Your Honor’s remarks to the jury. 

Mr. Ehrlich. I not only want to note an exception to Your 
Honor’s remarks to the jury, but at this time I again move the 
withdrawal of a juror because of Your Honor’s remarks. 

The Court. Motion denied. 

'Mr. Collins. And may that apply to the defendant Lewis 
also, Your Honor? 

The Court. Yes. 

Mr. Ford. At what time do you want us back, Your Honor? 

The Court. You are excused until eight o’clock. 

(Accordingly at 5:50 p. m. the Court was in recess until 
return of the jury.) 

(At 11:30 p. m., all counsel and defendants present, and the 
jury in the box:) 

VERDICT OF THE JURY 

The Deputy Clerk. Mr. Foreman, has the jury agreed upon 
a verdict? 

The Foreman. The jury has, Your Honor. 

The Deputy Clerk. What say you of the defendant, Wil¬ 
liam Lewis? 

The Foreman. The jury finds that William Lewis is guilty. 

The Deputy Clerk. What say you of the defendant Attilio 
Acalotti? 

***** 
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